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wiTH 
Dire&ions how to Profecute 


and Defend Perſonal ARions, 


Very uſeful for all Law yers, Juſtices 6f | 


Peace , atfid Ocelieregans = 


To wa is annexed Sek ) 


The nature of a Writ of ERROR, rid che 


genetal proceedings thercapon. 
w1iTH 


A plain TABLE for the cahic "Y out of | 


every 'partigulas. 


By William Gen and Anthony Guſen, ; b; 


 Eſquires, Bariſiers at Law: | 


| The: Jenn Edition l reviſed, explained, a ts en: | 


large by W. S. of the Innet-Temple, Eſquire. 


o Good a donbles it (el£, 
Vivere nemo 
Wunc fine Lite ſolet , nec fine Lege poteff. 
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The E Epiſtle Dedictory. | 


TO THE 


© Profeſſors & PraQfers | 


p OF THE | 
4+ COMMON LAW 
| - GP : 
| ENGLAND. 
. Candid Reader 


Hs Traft in Frenth was be 

'WM  - queatbed to meby an alliance, Wil- 
y | liam Gliffon Eſquire deceaſed, which I 
a have tranſlated into our own Language 
{ | for the Common benefit of all. [1 am 
1 72ot ſingular in it, for daily experience 
 mmanifeSts the contrary - neither is i @ 
| Novelty for Law-books to appear inthis 

| dreſs, Amiquity may be pleaded, Sr. 

* A 3 Germin 


The Epiſtle Dedicatory. 
 Germin Perkins, Stanford, Cramp- 
ron, Lambert, Sir Henry Finch, 


Dalton, and divers others have in for- 


mer days troden this path. My defires 
are that it may not be peruſed by Ioſe who 
read only 10 fault, what they cannot 
mend, but by thoſe whoſe judicious Pen 
will corre the errors as Cognizances of 
bumane frailty. T wiſh it ſucceſsful to 
all, be he Pleader or Prafliſer ; and 
that the Common Law of England may 
ſhine forth in theſe Cloudy, and Eclip- - 
fed days, is the Prayer of him who is 


St iple Tone, of WelE-wiſher 
Sapuary” 204h. 
$659. | to the Laws 


HEN. APPLEGARTH: 


To 


y 


To the READER. 


Ingenuous Reader, 


Heſe enſuing Lines were not fixed eo 
this Treatiſe to commend its worth 


' unto thee;for, if I can judge rightly, it needs 


them not, as I doubr not but thou wilt cons 
feſs upon the peruſal of it. And this made me 
ſome years paſt take ſome pains in correcing 


' many Errataes of the Preſs, and explaining 


_ obſcurities I met with; andin ſhew- 

the reaſon of the Law in many Places, 
wthous any other aim than my own private 
ſatisfaction. Bur ſince that underſtanding 
an intent of Re-printing of the Copy, [ 
thought it not amiſs to impart what I had 
done to the. Undertakers thereof ; not only 
for - their benefit, bur for the Readers cleqe 
rer information, and eafier under{tanding of 
the greater variety of the matters therein 
contained, and in the former Editian very 
briefly, and in many places obſcurely ſec 


forth, If my pains herein may prove pro- 


fitable to any, I ſhall think it well b-ſtow- 
ed; hs | ſhall reſt ſatisfied with this 
perſwaſion , That neither the Printers nor 
Readers can he prejudiced by theſe wy 
we!l intended endeavours. 
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Count, ; A; Fol.x 
At Accannt.ggainſt a Guardian'i ins$ occige, 1095S 
In what Court Account lieth againſt a Guardjan in Socrage,s 
I bo ſhall bave a Writ againſt Guardiaii in $ occage, 2 
Againſt mbas perſon Account lieth as Guardian in Soceage, '3 
For what things Account lieth, 4 


The Acconnt againſt a Gnardias Saccage, $ 
The Proceſi againſt a Guardian Soceage, 1. before appearance, 
2. after appearance, 6 - 
Bar by a Guardia in Soccage, 1.0 the Adtion of Account, 
.. 2, before Auditors, 7 
The Judgment againſt 4 Guardian in FSoccage, 1.of Account. 


. 2+. to recover #be thing. *- - tb. 
Execution againſt a Goordias in Soccage, I. per Common 
Law. 2. per Statute Law, | Ll 
Ex partetalis, | ib. 
Account againſt a Baily,” 1. of a Court « or Rm; 2. of a 
Manxor-bouſe.efc. 9 

Is what Court it lies againſt a Baily, ib. 

Whoſhall bave an Account againſt a Baily , I, of® a Court, 

2. off a Mannor, ibid, 
Againſt whom an Account lieth s Baily, I, of a Conurtor 
Hundred, 2.of a8 Mannor,&c. 12- 

F oy what things Account lieth againſt a Baily, 1. of a Court, 
2. of a Manor, 14 
The Account againſt a Baily, 1. Of aConrt or Hunared ; 2. 

__ ., of a Mannor,evc. 15 

The Writs againſt « 4 Baily, 1: of .a:Court.or Hundred, 2. 'F 
4 Mannor, &c. 15 
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' The Table. 
The Proeeſi againſt . Baily, 1. | before appearance , 2. or 


appearance, © | 
Bar to a Baily,1.to an Adion of an Account,2. before Phe | | 
#ors, Ig 
Judgment againſt a Baily, 1. of Account, 2. to recoper the 
thing, 21 
Execution againſt a Baily, 1, per Common Law, 2. per 
Statute Law, ibid. 
Ex parte talis, by a Baily, 22 
Account againf a Receiver, 1. In Law, 2.in Deed, 2 23 


Againft whom Account lies a Receiver, 
For what things Account lieth againſt a Recerver, wn 
The Account againſt a Receiver, 1. by others bands, 2.by bis 


own bands, ibid. 
The Judgment againſt a Receiver, I, of Account, 2. of a 
- Receiver, 37 


-\ ThelFrit againſt 4 Receiver, 38 
' Ihe Proceſi againit a Receiver, 1- before appearance, 2. after, 


39 
Bar by a Receiver, 1. to an Aftion of Account, 2. before Au- 
; ditors, 4t 
YP Execution againſt 4 Receiver, I. per Common Law, 2. per 
IJ Statute Law, 43 
* Attion upon the Caſe. 
Uid & Quetuplex. 
Hh what/Court it lieth, 46 
_ For doing of wrong to the demmage of® another , touching 
+$ things hereditany 47 
F. , Againſt wbomtbig lieth, 49 . 
t- "For what things this Aion lies, S1k 
the Writ, G2 
The Proceſs, I, befor appearenee, 2, after, de = 
The Judgment, 63 


For what things it lier. | ib. 
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The Table. 
Por doing of wrong to the dammage of another touching big 


body, = 69 _ 
For doing ' a thing to the dammage of another touching bis 


name, which is ſlauger, | | 72 
For the doing wrong to the dammage of anitber touching ſuits 
in Law, | 


* For not doing that which ought to be done by the Law, touch- 
ing a thing bereditary to the dammage of another, 91 
For not doing of things which ought to be done by the Low, 
to the dammage of another concerning Chattels, 98 
For the not doing of a thing which ought #o he done by the 
Law, to the dammage of another touching bis body, $56 
. For not doing of a thing that ought to be done by the Law, to 
the dammage of another touching ſuits in Law, 97 

TE 6 Aſſumplie. | 
| %s the not doing of a thing which ought to be done bythe 
agreement of the party, to the dammage of another 


touching things bereditary, 98 
Afſumpſit quid & Quotuplex, | ib. 
Gexeral Bar, © | 99 
For not doing of a thing, which ought to be done by the agree- 

ment of the parties touching Chattels, 102 
The Judgment, | 114. 
The Writ, Y. _ 
For not doing a thing which js to be done by agreement tonch-. 

' ing the body, | 115 
The Writ, | Ibid. . 
For not doing a thing which is to be done by agreement of tbe 

parties touching ſuits in Law, | 116 
For not doing a thing where a man is bound to do it in one 

manner, and be doth it in another, | ibid, 
For negligent ſuffering a thing 20 be done to the dammage of © 

another, | 7 
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M © Uid & Quotuplex, | ” 6: 089 Ml 
F AZ, Of what things it Dies, 7 326 * | 


Covenant, 
T <a Conre Covenant bies, F. perſonal, 2, real, 131 

: try fhalt have a Covenant, t. perſonal, 2. real, x32 
paint whom Covenant lies, 3. perſonal, 2. veal _ 137 


It Comnt in Covenant,. 1 . perſonal, 2. reat, 145 

Brit in Covenant, 1: perſonal, 2, real, 47 

The Proceſbin Covenant, 1. before appearance, 2. after, n4$ 

Boar #u Covenant, 1. perſonal. 2, real, | 149 

Judgments in Covenant, x. perfonat, 2.real, 150 
Detinue, 

wid, | 154 


2. Quotuplex, | ib, 
| Iewbat Court detinuc lies, 1. of Chattels, 2. of Deeds for 
Eandc, 155 
Who frat! Levee Dritgne, 1.of Chattels, 2.0f Deeds,jbid. 
} whom Detinue lies, 1.of Chattets, 2. of Deeds, 163 
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| 167 
: Eriwie tne Detinue, 2. of Chattets, 2. of Deeds, 169 
The IFritin Detinne, 1. of Chanels, 2.0f Deeds, 173 
The Proceſs in Detinue , 7. before appearauee, 2. #fter, 
174 
| The Garnſhment in Detinne, 1. of Chattets, 2, of Deeds, 
P Oe PR 4 7y 
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Enterpleeder i in Detizae, 1. Of Chattels, 5. Of Dedde.h 
Bar is Detinee. 1. Of Chattels. 2. Of Deeds. 17s 
Execution in Detinue: 1, Of the Defendane. IS 
The Judgment in Detinue. 1.0f Chattels, 2.0f Decds. = 
the DR 3. of what _— 4. ff what Goode, 


\ Ede, in what 0G. i lies. 
17% all bave Debt... 
Againſt whom. Debt-lies. . 
. For what things Debt lies. 
wdgment in Debt. C 
The Writ in Devi. 1, #n the Coony. * in Cow. 


The Proceſs i i” Debt. T, before appearance. 2. fee t-1 ; * 


The Bar in Debt; 

The Judgment in Dibe. 

Execution in Debt. —_ 
Eje&ment. 


TN whet Court it lies. IJ RT 
i#bo ſhall bave an Eje&ione fre. 1: OA 
| faoinf whons Ejement lies, 
f what things an EjeGment lies, © © 
The Connt generally. | 
The Writ. x 
The Proceſs. t. before apdocremcly: 2. . after. 
The Bar | 
The Tudgments g% IK 
Quace Impcdit, Sl 


Vid. F » " 
In what Court 't lies. . 14 + — $9 
Ibo ſhall have a Quare Impedit. © \ © 288 
Againſt whom s Quare Impedit lier. © 1 
Quare Impedit of what diftzrbance is lies. . 
Quarc Impedit of what things it lies. 

Abe Count in Quare Impedit. 


The Table. 
The ran © in Duare Impedit, 1, before appearance, 2, of 


| | 317 _ 
| Borr i in a Qyare Impedit, 1.by the Ordinary, by others. 319 
Good cauſes of refaſal in a Aeare Hayes, 322 
fe are n0t, LY 1b 
| Theſe are likewiſe good aſs of refuſal; 323 
Who ſhall plead plenarty, and whonot, *. ' 327 
| Againſt whom plenarty was , i no. ples; 328 


ement in a Duare Impedit, .1, \whben be hott bave 
 _ . Judgement, 2.of what things be ſhall have Fudgement.330 
The Writ to the Biſhop, to wbom it ſhall be direvied, 334 


Proceſs iu the wyit tobe Biſhop, 336 
Of what things a man ſhall bave Judgement. ib, 
A Writ te the Biſhop and fingle dammages. - 338 
A Writ tothe Biſhes and double dammager: --340 
Single dammages ft no Writ to the Biſhop. tb; 
le dammages and no writ to the Biſhop, © 341 

Iwo writs to the Biſhyp, .: tb. 
 Jawhat Court and what Tudges have power to award a writ 


. tothe Biſhop. : WY "908 


Ne Admittas. 


Hat perſon ſpall bave it. , 342 

F In what caſes it lies. *#b, 

Within what time this ought to be brought. 343 

The Writ. | Z 44 

AT oye. pt: ib. 
Quare nc non Admiſit: mY 

O” of what court this iſſuer. | ub, 

What perſon (hall have it< @ | 345 

Ag tinfi _ it lier. . | WY ibs 

In what caſe it liere | 346 


The Writ, : ITY | he 


| The Table, 


The Count. | el .347 
The Bar. | ihe 
The JO 348 
Quare Incumbravit. | 
N what Cogrt it ſhall bebrought, 348 
- bat perſon (hall bave it, ©". a 
Againſt whom it lies. ih. 
In what caſes this lies not. - -i. 
| The writ. 350 
The Count. = 
The Proceſs. ma © 
The bar. CY — 3352 
The judgement. | | - th. 
| Replevin; | 
N what Conrt it lies. 353 
L Ibo ſhall have a Replevin, OS - 354 
Againſt whom a Replevin lies, 356 
Of what things 4 w_ evis lier. 357 
The writ. © 359 
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Second Deliverance. -" 368 A 
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What ſhall a0t be ſaid #0 be a diſtreſs exceſſive. - 
r, The Bar, 2. Juſtification, 3. Connſance, 4. Avorry. 
379, 
ihe ſhell avow. a 
For what things a man may gV0ws 384 
Seifin in avowry, in whom it may be alledged. 386 


by 


"This Aa 


Pe ber bands Seifin ſhall. be alledged. re \ Þ 
TB wbat time Seifin ought to be alledged, , 388 
- Bben it is not requiſite to alledge Seifixn = ib. 
at Seifin ſhall be good. ++ ib, 


r to #1 Advuowry, Sa RITES ' 

nt; TD CO IIEETN 397 
Treſpaſs. | Ian A | 

Wi what Court oh 54 lies. ak _493- 
#bo ſhall have Treſp aſs; 497 
Hgvinſt whom Treſpaſs lies. 423. 


For what matter Treſpaſs lies, viz. for the bring of wrong 
© #9 the dammage of another. 1. T ouching Inberitance. 


2; RY Chantets, 3- Tourbing the _ | 432 

by Error. ; 462 IN -- _ nl 
b Pots Court Error ſhall be Fs « + etc, £1... 
b #ho ſhall bave aIWrit "0 OPS OE ba 
TheWrit of Error. Eo | 


- The P roceſs in Error, I. upon. a judgement in Ireland, 

: 2: wpont a Bill ſealed, "N - Jy; in another by 

=, Se” 

I Dintimution i in Error, 1. by. whom, 2, in what Cafes, es, 3 af 

| —_ time. #k 
The ffi rgnments of Errors, x. by whom h, a what tim 


RS S.  wpon what Record, 4. of what #bi 474 
” , par in Error. 

B Iudgement in Error, 1, for the man 2, TW the Deen: 
-  * dont, 3+ forboh,  _ © a a, 493 


Execntion i in Error. - 
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A Stranger, 
| I a Court or Hundred in Law, Ci caſe of a SubjeQ. 
Bail 


= 
A 
Z -Cofa Mannor-hoſs ,Cc.in deed. Q in caſe of the Kitg; 
3 By his own at 


By other hands Cinlaw Yin caſeof 2 Subject. 
Receiver 3 q 
C.By his own hands { in deed in caſe of the King. _ 


Rn 4 pe a cap.I7. Againſt a Guardian in Soccage. 
_ M arlebridge cap. 2 3. Againſt a Baily vagarant. 
Z Weſtm.'2. cap.23. For Executors. 
L 2 5 Edw. 3. cap.s. For Executors of Execitors. 
3 Edw.3. cap.11, For Adminiftrators. 
> 1 23 Hen. 8. cap.8. Colle&ors for repairing of Goals ſhall 
k | account to Juſtices of Peace. 
2z I 2,& 3 Marie cap.3. Againſt Head-Conftables or Church- 
| 


Juſtices of Peace. 
I Faw cap.'9. Againſt Churchwardens and Conſtables 
- --- » -for Forfettures of Alehouſe- keepers by them 
L. received. 


wardens. 
43 Blix. cap. 2. Overſeers of. the Foor ſhall Account to 
by 


\ Account againſt : a Guardian 
in Soccage, 


In what Court Account lieth againſt a Gnar« 
|  dian in Foccage. 

FT lies in che County. Court, or Common 
Bank. Nat br.117.6: 

| le lies not before the Sheriff, 43 Edw. 3. 
fol.2 1.pl.11.Thorpe : For Brook, Account 14.ſfaith, 

the Sheriff cannotaffign Auditors, and therefore 
It is.in yain to bring the 5 before him, 
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"rene. 


'A good olea toſay-the Land is ancient demeſn, : 
becauſe the reality may conte-in queſtion, Coke 
5-yart.fol.195.A. Aldens caſc. 


_ © Tt lies not in the EY * Coke 10. part 
74-b.Martbalſcy. - 


Who foall hive 4 Wris aWft G varia i in 
Sorcape, i\ d 
The Heir in ward ſhall mafntain an Aion 8- 
gainſt him after the age of 14 years,or at his full 
age at his eletion. Littleton $.123., 
\- But Natr.118. b, he ſhall not have it till chic 
age of 21 years. Crs ol 13) PIs. by reaſon 
of the words of the Statute of Marlebridge,cap. 


17. -ſcil. (cu at craters Hori; & 4 Ma- 
rie, Dyer 137.pl.25. New. tenures 3+b..18 Edw. 
3:55-pl.76. 29 Edw.3.fol. 5. pt. 7 Vide Reoift. 


origin.136, Lib. Intra. 21. ” 3 R.2.Gard. 166. 
To Kich,2. Account 132. Doii.Stud.fol.14.b. Old 
Nat.br.g1.A, 

If the Heir in ſuch ciſe die before his full age, 
his Executor ſhall maintain an Aion of Ac- 
count, Crook 13t.pl. 106. becauſe it concerns a 
Chattel. | 

Yet note; the Heir in Gavel-kitid at 15 years 
brought an. Account againli a Guardian in Soc- } 
cage, avd ſhews, by the Cuflornic he may fietfat SF. 
ſuch age ; and for this cauſe he'was wa loſs "” 
Account, per Welby. 29 Edw.3.tot.s. + 13. F 
if he may do the greater , he way do the ie; | 
to ſell is more than to take an Account. =. mM 

The Executor of an Heir [hall have an Ac- 

count, | 


OB ue TOM Oh ee. re © 4 IM EIN 
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count, per Weſt. 2.cap. 23. Linleton 27. A. CEY 
I31. pl.-106, 
' Executor of an Executor ſhall have an Ac | 
NY count by25 Edw.3.cop.23.Com.290, Bag 
| 1 Filins & Heres Domini - defundi non babebit 
 Hrevede computo, quia pertinet ad executionem ad- 
_ minuiftrationis bonorum defundi.Regili.Orig.135.b 
| A Recufant ſhall not have an aQion for any 
| © thing that is ſeized into the hands of the King, 
| . 3 Fac.cap. 5- for the King is accountable-to no 


body. ON ; 


 Hgainſ what perſon an Account lieth as 
Guardian is Soccage, 


Account licth againſt any that taketh the pro- ” 
| fitsbefore the Ward: be of the age of 14 years, *., 
Littleton Nat br.118.D. 4 Hen.7.6. 10 Hei.6. 7. .- == 
13 Eaw.z. Account 77. 29 Ed.3.5.pl.13. , 
Bur if one.occupy,and after Guardian in-Soc- 
* Cage recover in right of the Ward , the party 
ſhall not render an-Account to the Heir, For the 
\ Guardianought to account for this,27 Edw. 3.79. 
Gard. 22, and therefore the Account ſhall be 
' made tothe-Guardian. | 3 
The reaſon is (as it ſeems) that the Writdoth <Y 
not make mention of the blood«Regift. orig.136, b. . 
- neither the Count, Lib.Intra. 
| _. Account licth not againſt -an- Executor of 2 
Glardian, Littleton. Nan non jacet verſis Execu- 
tires, quia mers pertinet. ad Cnram Chriftianam, 
| cogroſcere de compute reddendo verſus Exeentorer. 
” Regiſt orig 1354.28 Hen.$. DW 23.pl.145. _ 
| u 


But if Rani SSI an AQion of Deb®* 
lieth for the Arrearages,2 Hen.4.13.pl.2. :_- 

And if. the Teſtator covenants to account to 
the Heir anddoth not, Covenant licth againſt his 
Executor, Regiſt origin.165. b. Nat.br.145.H.. 

It lies againſt a Woman, 19 F16.þ. Newton. 

Ic lies againſt the Husband and OY 18 Ed. 


55:Þ1-76. 
For what things 4 Account lieth.. 


Ie lies for Woods and Under-woods, fold, for 
Lands, Tenements, Meadow, Paſture 3 alſo for 
Rents and Services , perquiſites of a Court ad 
valentiam, Lib.Intra.2 1.B,& C. 
 Marlebridge cap. 17- Reſpondeant de exitibus 
per equalem computationem , ſalvis ipfius cuſtodi- 
bus rationabilibus miſis ſuis. - 

| For Fines of Copyhold Land granted by. one. 
2 1 7ac.Com,Banc. Shopland verſis Rider,Roz. 

53 

For the iffues and profits of the Lands: Lit. 
teton, 

For the Marriage of the Heir , if he marry 
before the Age of fourteen years: Littleton 
27.4. 

If the Marriage be not as great in value as the 

marriage of the Heir ; Littleton 27.4. | 

No Account for the preſentation of a Charchz 
therefore the Guardian cannec preſent thereunto, ÞÞ 
Nat.br.33.T,28 Edw.3.89. 29 Edw.3.5. 8 Ed2, 
Preſentment IO. FF 

But by: Daniel Juſtice, Trin. 1 Joe, Com, Ban, 

Ren, 


| RS AR by 
Rot.$53. Shopland againſt Rider: the Guardian + 
(hall preſent, if the Heir be not of the age of 
- diſcretion. - | OD 

It lies for Writings, 32 Edw. 3. Account 60. R | 
The Account againſt « Guardian in Succage. = 


The Heir counts, that it was ordained by the 
Common Council of the Land, that the Guar- 
| dian in'Soccage ſhould Account, &c. and ſhews 
| the tenure ſpecially, and that the Defendant had 
the cuſtody of the Lands, &c. from ſuch a day 
for 12 years enſuing, and hath not accounted for 
the iſſues and profits,&c. and that at ſuch a day 
the Heir was at full age. Lib. Intra.21.b.SeG.1,2. 
29 Ed.3.4.p1.13. No, Lib. Intra.q7 E.Sef.z. 
. The Wit againſt « Guardian in Soccage. 

Rex,o&c, fi Afecerit &c, tunc ſummon. &.B. 
quod fit coram Fuſtic. noſtris, &c. oftenſum quare 
cum de Comm. Cancilio Regni noſtri proviſum ſit, 
quod cuſtodes terrarum & tenementorum que te= 
nentur in Saccaoio beredibu terrarum & tenemen- 
torum. cum ad etatem pervenerint,” reddant ratio- 
\nabilem computum ſuum de exitibus, terris, & te- 
nementis illis provenient : de tempore quo cuſtodes 
alli bhabuerunt, ratione minoris etatis beredis pre- 
difte, idem B.prefato A. rationabilem computum 
ſuum de exitibus provenient. de terris © tenemen- 
tis ſuis in N, que tenentur in Soccagio, & quorum 
" caſtodiam idem B, babuit, dum preditis A. infra p 
etatem fuit,reddere contradicit ut dicitur, Et ideo,. 
&c. This Writ is founded per /e Stat. de Marlebr, 
cap.17.Nat.br.118, A.Regiſt.orig. 136. 

| = Note, 


"IS 


*# 


% 


| # 


2. 


. #fter af. 


Peftrancc, 


Accout. 

. Note, this Wijt lies againſt any one that occu- 
pics the Land during the nonage of the Ward, 
whether it be the parents of jw Heir or not, Re. 
giſt.origin.x36.b. for it makes no mention of the 
blood, but only of taking the profits. 

The Writ was Receptor denariorum: A good . 
_. plea to the Writ,hecauſe he was Guardian in Soc- 
cage, for otherwiſe he would be twice charged, 
'18 Edw.4.3.p1.17. viz.asa Receiver of his rents 
or profits of the Lands, and alfo as a Guardian in 
Soccage by the Statute. | 


The Proceſs againſt a Goardias in ohms ; 
I, Before appearance. 2. Hfter appearance, 


The Proceſs at Common Law before p__—_ 
ance was but a Diſtreſs intinite,Coke 3ere-r 2.4 
. Herberts Caſe, - 

But. per Marlebridge cap. 23, 4 Capias wasigi- 


ven againſt a-Baily, and per Weſtm. 2:cap. 11, 6x- ' 


tgend. given againſt a Servant, Baily, Chamber- 
Jain, or any other Receiver, . Coke 3. part 12. A... 
Herberts Caſe. 

And in Account againſt a Guardian there fhall 


be a Capias, 29 Edw.3.5.pl.13. 


But no exigend. becauſe this was given agaiiſt 
. a Receiver only, 17 Edw.2, Procefs.203. 17 'Edw, 
3-$9-p1.55- Shard, 

It he comes inby Capiar or diſtreſs, he (hall 


be committed to the'Fleet, 29 Edw,3-35:p1.63, 


If che Account be adjudged: tolie;&c-and he 
be not preſent in Court,'a Capias ad computait-' 
dum (hall iſſue forth, 1 Edw.3: 2.pl.46, FIR 


pl, 
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Account. * 7 -M 

ul er Ti Lib. 1ntra. 18..c. $eQ.1,2 

4 "5 Jnabene 4 computet :the Plaintiff 2. 
his Is rs Gall have a Scire facies upon the 

S Judgment, od if the Defendant come not in up- 

F -. onthe garniſhment or warning, an exigend. ſhall 

 - ifſueforth, 14 Hen..r. 


' The Barr by 4 Guardian in Soeeage: : 1.Tothe 
'- Aion of Account. 2. 2. Bejore Auditors 1n 
 Wiſcharge.. 


' That he had the Cuftody till fuch a day from 1. 
fach a day, and accounted till the full age bf the 
Plaintiff wichout that, that he was Guardian be- = 

 foreorafter, Lib. Intr.2 1.cap.Sed.2, - 

It is a good Barr in diſcharge of the Account, "MF 
that he expended fo much for neceſſaries for the 

Plaintiff, #ltraque,&c. Littleton, 
- No Barro day he was not next of Kin, for 
the occupation is «he ſubſtance, and not the Kin- 
-dred, Littteton'2s Edw. 3.5.'pl. 13. 22 Edw.3. 
$1:p1.8., 4 Hen.9.6.b, 10 H.6.7-pl.21.13 Edw.3. 
Account 77. 
” | + That he: w3s vever Guardian in Soccage a a good 
| Bart, Lib -Ditra.2 Ib. Son. 


a 


The Fo ment apainſt a G vl ien in Sores e, 

<> g 

1, Of Account. 2. To recover the thing. 
| The Judgment j i5,quod computet, & ideo in mi®= 1. 
ſericordia, quia prits non computavit , Coke 11, 79 4c- 
pars. A. Metcalfe Caſe. Lib.Intr.19.D.Seft.1, ©9% 
TW Judgment i is, 1deo confideratum eſt , quod 2, 
A 4 predizus 


Account. 


predifins W.recuperet verſus prefatum M.to- rece- 
ver as much as he is found inArrearages,e damp- 
14 occaſione implacitationis: Coke 11 part 40,4, 


Execution againſt Guardian in Sorcage: 1. per 
Common Law, 2.. per Statute Law, ' 

By the.Common Law it was but a Levari fa- 
cias or Fieri facias: Coke 3, part 12, A. Herbenjs 
Caſe. TS PIPE i E 
And this only within the years for if the year 
paſſed, he was put to his Action of debt. 

If the Proceſs weremot continued, 33 Her.6. 
49. P4-33-, , ro BESas eh" 
Per Weſtm.2.cap.45. Scire facias is given after 
the year; | : 

Per Weſm.cap.2.18, Elegit is given, Coke 3, 
Part 12.4. Pg b 

Per Marlebridge cap. 23. &: Weſtm.2., cap.11: 
Capias was given in Prpcels and by conſequence, 
Capias ad ſatisfaciendum : Cgke 3epart 12.4, 

_ Per Weſtm. 2. cap. 11. If an- Accountant be- 
fore Auditors be found in Arrearages, he ſhall be 
by them committed to the next Goal in execy- 
tion; but then they ought. to. commit - him 
forthwith, Coke 8, part 119. b. Bonbams Caſe. 
27 Hex.6.8, Com.17. 

Butif an Account be before the Plaintiff, he 
cuvght not to commit him to priſon ; becauſe the 
Statute ſaitb, before Auditors, 45 Edw.3.14 pl. 


22» 


Fs parte tals, 1 
TVeftm.2gap.11. It Auditors are aſſigned by 
the party, which will not allow ta the Guardian 
Yui | his 


—_ — > +» 


ot 


Account. 
. his reaſonable allowances , and they charge him 


with the thing he never received,and him com- 
- mit to priſon, he ſhall havean Ex partetalis,Nat. 


br.129,F.4 Hen.6. 18. A.pl.3.Regift.orig.137-b. 


The Writ is returnable before the Treaſurer 


; | ; - and Barons of the Exchequer at -a certain day, 


-and a Scire facias is in the Writ , to warn the 
\ , Plaintiff and alſo the Defendant to be there,Nat.. 
br.129,G,H,. Regiſt origa137 - | 


_ —— ow 


Account - againſt a Bai MO of. 4 Court or 
Hundred. 2, of a eMannor-bouſe,cc. 


| In what Courtit lies againſt a Baily. 

IN the County Court : Regiſt. origin, 135; A. 
Nat.br.117.b. 

.. In Londou before the Sheriffs, Regiſt. orig. 13 5. 
A. & B. 

In-the five Ports, : Rigif. origin. 135A, 

1x Communi Banco, Nat.br.117.6. Regift, orig, 

-1.35-B. 

' But Ancient demeſy i is a good ho to the ju- 

riſdiftion,Coke 5. part 105.A. Aldens Caſe z be- 


\ +caufſe the Account is of the iſſues and profits of 


.the Mannos,8 H. 6:34+.pl 36.2 Ed.4.3-pl.3. 

| And the reality by-preſumption may come 
.jn debate, Hobart Chicf Juſtice, Hill, 21, Fac, Com, 
| Bow. Rot. 254. Cox ©: Barneſtey« 7 


- Who ſhall have an Account axtinſt 4 Baily, 
' I, of a Court, 2, of a Mennor. 


ae A.. make'B, His _ of his Court or.of a 
2 Hundred 
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Huodred, he hall havean Account apint ine : 

RF 5 br. r6.E 

Under .-. 4, We Bailywick makes B. his -Under- 

Bailz. Baily, he- fhatl have: Account: againſt B. 3 Edw. 

3-54-p0.24- ' 
4. 'makes B. his Baily, which makes C. his - 

Deputy,4. (hall have Account againtt B.-butnot 

againft:C. becauſe C, receives this to the uſe. of: B. 

Nat br.119.B. 14 Edp.3a0041-8.. 

2, An lnfant a Lands, he ſhall have an 
Account, if any take the profits. Nat.br.117.B. 
For the profits that the-Guardian in Soccage 
takes after dhe Heirs age of 114 years , the-Hcir . 
ſhall have an Account during his nonage again 
him as his Bally: but for che protits takewbefore 
Kuch/ age, he ſhall have Account as Guardian in 
Soccage 3 but. not before his full. age.Nar.br.1 18. 
B; becauſei\he <annot be Guardian after the age 
| of | 14 years. 

Account Major and Aldermey af Loadon orant the 

for the Wardfſhip .of an Orpher: to' . they thall have an 

Major and Account againſt 4.at the full age of the Orphon. 

— 8 Rich.2.gunard.166, 

don, _ A.deviſes' to his] goourory chat qlry: ſhall fell 
his Land;and that his daughter ſhall haveipare of 
the money he ſhall have-arAecount at the Com- 
mon Law-4/&: 5 Marie Dyer 151.p1.5. 

Lynatick. © - ALqnavickfhall have an Account zaliſt the 
Committee, when'be-comes to-hisſound:memo- © 
ry.3 fort e Committee i is- but in the. nature of a || 
a Baily. 2 \Hew. $. Dyer 26. pt 164:Coke 4. part 
127.b, Bevevley's Caſe. C | 

| Exccutor, | AN EOS ſhall /bave-an Aceount, - Nat, br. 

Il7e 


_- 


"Account. 


EY F ug. 3 Ed. 3-66; 7 Edvwv. $2695 Edo 147. 


7+ 
But this was by Weſtm.2.cap.23 3- 
And if one hath. Judgment againſt a Baily 


n upon an Account, and dicth, his Execntors ſhall 


have a Scire facies, I4 Hev:. 4+ 1. upon the Judg-- 
ment. 
Executor of an Executor. ſhall not hve an 


b: Account, per W, eftm.2.cep.23. 7 Edw.3.270.pl.34.. 


But this was given per 25 Edw, 3. cap. 5. 3. 
Com 2 9O., 


Filius & heres domini defuntii non babebit Bre= 


ve de Computo ſuper Ballivum, quia pertinet ad en- 


eentionenm adminiftrationis: bonorum defuntti. Re- 


it. Orig. 13 5: 
Husband receives the profits of diokuiket 


| his wife and dies, .the wife ſhall not have an Ac- 


count 'for the :profits during the Coverture a- 
gainſt the Executors of : the husband.Nar.br. 119. 


oP. 


| hethall byverAccourit againſt him , 21 E. 3. 60. 
phSR. © 


Joynt-tenant makes his Companion his Baily; 


Two Joynt-tenants of a ward3 one takes all - 
the profits, the other ſhall have an Account; Nat. 
brea18. 7. 39 Baw. 3- a8, pl. 25. "45" Edw.3. 
7 Ns 


- 2; Dwo Joynt-occupiers of a'houſe- and Mer- 


eliandiſc , one ſhall have Account againſt the'o- 
ther as Baily of the houſc'and 'Merchandife;Lib. 
Vunsc 18.8ed:6, - - 

:Terre-tenant ſhall havean- accointiagainſt Te- 
nant by Ws but this is onlyby Sorrs y_ 


_ 
Baily in 
Law. 


| & count. 5 
01d Natbri24. 21 Edmw- 3.26; pl.21.' &-fol. ro; 


| TOSS Pts NIOw\ 3.1 59pl20. 1 


uſor ſhall have'it in the ſame manner againſt * 
the Condſee , Coke 4 part 67.b. 47 Edw. 3:71. | 


plg.&25-ph.63.. 


| Prior; Abbot, or Maſter of an Hoſpital (hall * 
have an Account for the time of their Predeceſ- | 
for, Nat.br.117:F. Regiſft.orig.135, b. ' 4 Edw.3. 
100. pl;8., 25 Edw.3. 545+ pl.1g. 28 Edw.3. 90, 
30 Edw:3.1, 

If one make other Baily of his Mannor: &c. 


he ſhall'have an Account againlſt him as Baily, | 


Natbr.116.D. 


Breve»fnit quod. reddat, ee. M. & ſociis ſuis 
mercatoribus de ſocietate de D. in Flandria vatio- 
nabilent computums; this.is naught,s Edw.3.1 3%, 


Pl.3 9. for the generality of +it. - 


The:King may make a:Bayliff 'of a Mannos, 
and ſhall bave an Account againſt hint, 33 9 
6.2. pl.10. and fot 29.b,pl.2, 


He ainſ whom an Account lieth as Baily, Lf 
6 Comt or Hundred, 2. of « Mannor. Ce.” | 


A. "ici a Bailywich makes B, bis Under- 
Baily to gather the Amercemients.,- he ſhall _ 
an Account againſthim, 3 Edw.3. 54. ÞI.24... 

If one enter into my land to my uſe; and take 4 
the protics,. I; (hall havean Account againſt: bin | 
as Baily in Law, Nat.br.117. A: - " 

An Infant purchaſes Lands, his parents occupy © | 
this, he ſhall-have-Account againl} them as Bai- 
lics in Law, Nat-br,117.b, mg 

on 
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” Non jacet verſus Fae ques mere pertines 
| ad curam Chbriftianam cognoſcere de Compnto red- 
| dendo, verſus Executores Regiſt, origin.135.b.Nas. 
.. br.t17. C. Littleton, 4.8 Edw.3. 2. 4 Edw.q4.25. 
But if an Exxecutor will account, though not - 
F compellable, debt lieth' for. the Arrcarages due 
- .,- upon, the Account, 2 Hen.4.13.P.2. Th 

” * Andif a Baily be found in Arrezxages be- 
foxe Auditors, his Exccutors ſhall be charged, 


| : if they have Aﬀets,11 Hen. 4.84. & fol.19.p].48. 


It lieth not againſt'a Deputy-Baily,Nat.br.ug. 
B. 4 Edw.3.100. þl.8, becauſe the. Head-Bailyi is 
atweable? 

It lieth not againſt an Infant,118.D.Nar.br. be- 
cauſe he hath not diſcretion to Account, 21 Edw. 
3-8. p1.21. Regift. origin. 135.4. [Alſo he cannot 
wage his Law, 26 Edw. 3. 63.6. for he cannot 
takean Oath, _. 

" Itliesagainſt a Woman, Not. bras. D. * Him, 
6 4 pt.10. 7 

Two Joynt-tenants of wood, one ſells all and 
takes the money, the other ſhall not -have: an- 
Account againſt him, DoG.& Stud.32.b. 

It lies not againſt a Surveyor Or Controller, | 
Not.br.ug. -: 

The King ſhall have an Account againſt any 
perſon that takes the profits, though: he claim 
them to his own. uſe per Prerogativam, Coke part 
IL.90. Devoxſhers Caſe.35 Heg.6;27 HS Nettingh. 
8 Eliz. Dyer 249.p1.83.. 

'The King ſhall have an Account againſt an 
Executor,Littleton,Coke 1 6-208 ad Devonſhers 
Caſk, per Prerogativum. RD 

or 


_ 


Bi whit rhings decons Het auf s C4 
* 'I.of a Comrt,oe. 2.9f « Ma: wor C6, ot 


Crook 21 Hen.7:75. pl,23. Account againſt one 
as Baily Bxrgi ſaci de B:and = © 
Account againft one as Baily " a Margor | 


Nat:br.116,P. 
Account againſt a'Steward of an o-Houſe, and 
of Goods init,14 Hen.4.20.9 Edw.3.356:p1.40. 
Acconnt- for the delivery of three Tuns of 
Wine fold, 43 Edw.3.2.pl;11. 46 Edw.3 33 [M 
6. 13 Rich.2, Account 50. 
For Hertings delivered and Id, 46 Edw, 3- 


Foy 
For four ſacks of Wool delivered and: told, 


9 Edw.3:359. pl:38. 

Tenant per Elegit accounts for the overphus, 

Otd Nat:br.34. 21 Edw-3:26.pl.21. + OY 
-, man accounts for the profits dee, Nati. 

719.6. 

A Baily of Woods accounts for 'Herons and 
Hawks, 14 Edw.3-Account 131:Mowbrey. 

Arrearages of Rent-upon'a Leaſe for years or 
at will lies not in Account, for nothing certain 
lies in an Account, 19 H6.20. pl:67.20 H:6.16, 
Þ62. -as theRent is 3\butan Aion of Debt. 

*So*of” Goods" leaſed with a' Houſe, #though 
they are waſicd;20'H.6;r6:p1.2. 

So for a Cuftome , that oneſhHl gather Rents, 
and take the toll and | pety"Cuſtomes. Payable to 
_ theLofd 22 leannuatin zbecaile he pays 2 cerfaln 

fum,11 Hex.6.14-ph.g, * "ns 
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The Count againſt.e Buily, 1. of Conyr 6s 
-  Tandred. Jar» Mam Ns 7 


Counts that from ſuch a day to ſuch 4 day he 


BY had theadminiftration de bladir, fie, eywiv, be- 
Y bu, vpecir, poreis, bidentibus, carmeis, ac-de onenis 


bus. atiis rebw', &:c, & de, ec, ad merchandizan- 
dum & proficuum facienudum, Oc. & ad ratiduu- 


bilem Computum &c. Lib.Intre.17.4; Set. nvide 


more Lib.Intra.17.9,& b, ſei.1,2,3,45f-17 h, 
& c- ſe&.1,2,3,4,5/6 A 
. The Plaintiff ought to Count that the Deſerts 


| Gant was Baily of the Mammor-houfe and Lands, 


&c\ and yet it is not material wherherhic had the 
Mannor-houfe, &c. for the Receipt vihnrges he, 
9 Edw.3.356.p1.38. Stoner. 27 Edw.3.299p1.25, 
He nced not count the things particularly, be- 


T4 


: ue "it 'ntiay 'be_ſhewed before the Auditors, 


ook, x Art. Þ. 153. þ1.2, where he's to charge . 


- PT . 


him particufarly. . 


© » Bier Bodkc'of 79 Edw.3,13. 14 Flem4Þ 14. 


Fays, that it'is tnatetial. ©, inde. 
If -Accotint be Brought- p, ofie that by 
'Cuftotne otighe «derby Ents , the Count. 
muſt be ſpecial, 'aT Hen:7:76. 1.23. becaule thie | 
Cuſtome makes the caſe to be ipects ON os 
The Count wis igainit otic as Baily df a houſe 
and merchandffe occupied by Joyrit-renaiits, ex 
pays cauſa ſtu contratin, Lib. Intra. 18.4. 
ec | ales rg7- 
"The Cottit was , that he was. Bally at the 
Feaft of St. Mich2e7, and good,” becauſe it ie 
1ntende 
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det Wha, Coke 1 II, pars 39: - 
Metcalfes Cafe, 20 Hen:6.235 i - 

The Coant was. againſt-a Tenant per Elegir, | 
that he had made waſte to the value, 8c. Old. 
Nat.br.3 4. 

Conuſor counts that the Coriuſee had levied 
the ſum, -or-that he had levied part, and-ten- 
dred the remnant, 47 Edw. 3irT pl. 9.and fol.z. 


"Antfo oof the Aſlignee of a Conulor a5; Ed. 
3-plL.17.. - | 

No The Ki King i is not held to Count apainſi one as 

Baily, but may alledge generally in his informa- 

tion, quod ille ad computand, Domino Regi tenetur, 

and it it be againſt Exccutors, quod is tempore 

mortis- ſue gencharnr. Coke 11. Ny: o__ . _—_ 


ſhers Cale. &5, 
The Writs a a wad 4 Bath; I. of 4 Court or 
 Hunared, 2. of «a Mannor,ec. @ 


In Comi- | Rex, &e. Preci; imus tibi quod Fufticies T: - 
_ quod juſt2,c ſ ſine dilatione reddat B, rationabilen 
computum ſuum de tempore quo fuit Ballivus ſuns 
in M- ficut rationabiliter monſtrare poterit, quod 
fibi reddere debeat , ne amplins inde clamorem © 
audiamns pro defetiu 1uftitie, Ti ef, &c, Regis : 
rig.135.A. | 

, In Loxdon, Reg ift.orig, 135, a. 

"For rs Regiſt.orig. 135.4. 

' For Merchants, Reg. orig.ibid. 
2 * Rex, ec, Precipe A. yy juſte,&c. reddat B; 
Jn BIK9 , tionabilem Computum ſunm de tempore quo fuit 
Ballivus fiuus | iN. & niſt Jeeeris, & predifius B. 

.*  freari#, 
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Account. 

of Ffecerit te ſecurum de clamore ſuo proſequendo; tune 

7, ſumm, if ri ſummonigores prediium A. quod ft 
F  coram TJuſtic. noftrs apud Welim. 2 die Poſche in 

quindecim dies oftenſur. quare nou fecerit '; & ha- 

beas ibi ſumm. & boc breve Teſte, &c.Regilt.orig.t 35- 

b.Nat.br.117.F. | ; 
ads for 'a'man and his Wite. Regiſt. orig, 

135 

For a Maſter of a houſe. Regifdavig 13 b.. 

For a Prior in the time of his Predecefſor.-Re- 


gift. orig. 135. b. 
. For'an E-xccutor and an Abbot Co-executors 
Regiſt. orig. 1 35h. ""_ 


But there is another form of a Writ: founded 
upon the Statute of Merlebriagy, caþ.23. Nar.t 17. 
H. orig.Regit.135.b, 

_ Account againſt B. as Baily and Receiver i in K. 
a good bar to the Writ, that he was not Baily nor 
| rat in K. 21 Hen. 6.21 1.42. Vide 44 Edp, 

. '1,pt.2, 

The Writ ought to comprehend the County. 
Io Edw.3.365. pl. 19.Sbard. 

If it be brought Ln one as Receiver, where 
he was Baily, it ſhall abate. 3 Edw.3. 70. ph.zs. 
18. Edp. 4. pl. 17. For the Law KA notice of 
them as diſtin and different employments. 

But one Writ may comprehend Baily and Re- 
ceiver, 9 Edw.3. 356-pl. 3$: Nether 16.P.21 Hen. 


6.21. pl.42, Regiſt, orig. 1 356. For a Fob may be 
city e 


charged.in a double cap 'andi ri Pr 
Fd: cither 1 way it is pope: | "Bn 


"Ko ” - \ F 
(7 $ - # Ab | + da 3% ? d - 4 C 7 % 
* k 0 " _ S. % a 5 
» . 


'B 


| Account. | 


The =" aa 4 Boily, 1 I. hefrs Bp; p 
2. ofter appearance. 


'At the Common Law the Proceſs was but a di- 
ſireſs infinite, Coke 3. part.12. A, Harherts caſe, 
SF | But by Marlebridge, cap: 23-2 Capias was given, 
, ' Cokg3. part. 12,4. 
E .. And per Weſtm.2. cap. 11. proceſs of Outlawry | 

is given,. Coke 3. part. 12. A. 17 Ed.z, procefi 203. 

17 Edw.3.59-pl.55. Shard.2g Ed:3.5.pl.13. 

But againſt Tenant by Elegit , is but a Scire 
facias, 24 Edw. 3.2.pl.6. 5 Edw. 3. 159. ph2o. 
Regiſt. judicial, 73.6. Old Nat.br.34. _ 

And if they appear not being ſammoned, :nde- 

. ment ſhall be given againſi them, 5 Edw. 3-159. }F 
b: 2T Edw. 3.TI. 

= __ -Conuſfor (hall have a Scire. facias againſt = 

I Conuſee, Coke 4.part.67.b. 47 Edw.3.1 r.pl. 9. t%e 
fol.25.ph.63. — 

So-the Aﬀgnee of a Convufor, 25 Edw. Ze 53+ 
phI7. © 
_ If a Baily come in by Capis or Exigend. he 
ſhall be forthwith. committed. to the Fleet,2g Edw. 
3-35-p1.63: for his contempt innot appearing be> 
fore. | 
Soif hecome in by Difirels,and the Account be 

adjudged, 29 Edw. 3.35:p. 63. 

- But if the Account be adjudged, and he be not 

preſent in Court, a Copias ad Computendum (hall 
' ifſue out againſt him, 't Edw. 3. 2. pl. 10. 1 Hes. 
: ets pl.1, Townſend, Lib.Intra 18,c, Sed.n,2,3. 


The 
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m% Bar for @ Kit, I. to at aGion of. Account , _ 
* , 2. before Auditors, ' 
| A good Bar, that he did account before Audi- Account 
tors, 25 Edw.3. 39. pl.1. 2 Edwv.3.45. Ph13. Lib, 'b<fore 
Intra,17.4 $46. 7. he ſhall ſhew the time and the ———_ 
- Auditors. 
But in pleading he ought to ſay, that the Au- 
ditors were aligned by the Plaintiff only, and not 
by ” aſſent, 29 Edw.3.40. pl.21. | 
A good Bar, that he did account with the Plain- 
Hf on Lib. Intr. woof B.Sea.6. 11 Rich. - 
'2, Stath, Account 46. 4.5 14Þ7.1 
'- _Butitisno Barto [4 he aa nt. with the No bar. 
Plaintiff after that he 'had impriſoned him, 22 
_ Edw.3.13.pl.32. 
Account per Executors a good Plea, that he 
did account to the Teſtator, and ſhews an Acquit- 
tance of. the Teſiator. 1 Edw.3.2.p1.10. 
Heir Frank-tenant a good bar,2$ Edw. 3.90. 
An Abbot brought an account againſt B.as Bai-' Property, 
ly of his Predecefſor, and the Detendant pleads, 
' that he had a Leaſe of his Predecefſor for 3 years, 
and entered after the end, and found certain things 
there 4.,this is a good Bar, 16 Edw, 3. 368. pl. 
On. i 
F: The Defendint ſaid, that it was debated be- 
tween the. Plaintiff and his Wife , and it was a- 
oreed, that the Wife ſhould have' the Land fox 
her maintenance, and ſhe leaſed to the Defendant 
{radring Rent; this is a good bar, 47 Edwig. 18.- 
0 _ account for the delivery of three Tuns of 
Wine, a good bar for the Defendants to fay, 
B'2 that 


m—— 


| - Payment. 


© 07 
+ © F* 


0. 
F he Mannor, 


a good bar, 49 Edw.3.7.pl.11. vo | 

Account of a Houſe and Goods : it is' no Plea 
to ſay, he bought the goods of the Plaintiff; but 
muſi ſay without that, that he was his Baily for 
Account-render, 49 Edw.3.7.pl.11. OE -. 

Payment by command of the Plaintiff, a good. 
- bar in diſcharge, Coke 11.part.38. B. Metcalfs caſe. 
1 Edw.y5. 42 Edw.3.6. pl.21. But this is before 
Auditors, and not in bar of the Action. 

The, Defendant aid, that he was Servant. to 
the Plaintiff, and he did chaſe the Cattel out of 
the held, witheut that, that he was Baily in any 
other manner ; tor if the Cattel are hurt he ſhall 
. have an action of the Caſe,7 Hen.4., 14. p/.18. 

_ He was his Surveyor, without that,that he was 
his Baily, 4 Edw.3. Account 34. 

The Defendant ſaid, that the Plaintiff granted 
by Decd , and ſhews, that when he came to C. he 
was to acknowledge a Statute Merchant, that the 
Account ſhould. not be, and ſhews likewiſe, that 
hedidit; this is.nothing without ſaying, he de- 
livered it co the Plaintiff, . 20 Edw.3. Account 79. 


Account for the delivering .of Tyn, &c.' the 
Defendant ſaid, that he delivered this, and took an 
obligation .in the name; of -the Plaintiff 3 this is 
no bar,. 28 Hex,8,Dyer- 29:pl.193. for he had no 
authority to take the Bond, 44 


Baily. 
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Baily of Waeds to- ſell;it i is no Plea to ſay,he had 
riot ſold them, becauſe this comes in debate before 
Auditors, 14 "Edw.3. Account 131. 

The plt. zfter judgment for him quod Comput. 
eics, his Executors ſhall have a Scire faciai 3 the 
which being ſerved, it he appear not,an Exigend, 
ſhalt iſſue out againſt him, 14 Hen: 4 8 


The Judgment againſt a Baily, 1. of Acconnt 3 2. 
to Recover the things, 


The Judgment is, Bod Compntet & ideo in mis I. 
ſericordia, quia prius inde non Computavit. Coke 
11,part. 38.4, Metcalfs caſe, Lib.Intra, 19,b.ſef,r. 

& 20.D. ſed.n. 

DBuod computet for parcel, and Bar for the 
remnant. Lib:Intra.22. A. ſef12. 

The Judgment is, Ideo confideratum eft quad #* 
predidius W. recuperet verſus prefat. M. as much 
as, he ſhall be found in Arrearages, & dampna oc- 
cafione implacitationu, &c. Coke 11, part, 40. A. 
Metcalf cafe. 

Seire facias againſi Tenant per Elegit to Account, 
and not appearing upon garniſhment 3 the Jadg- 
ment was, that the Plaintiff ſhall recover his 
Lands without any more proccſs upon the cauſe 


of the Account, &c, 5 Edw.3. 159-pl. 20, 


Execution againſt 4 Baily, 1, per Common Laws 
- 2, per Statute Law. 


By the Common Law he ſhall have buta Le- 7. 
vert facias, or Fieri facias, Coke 3. part. 12. A, 
Herberts caſe. And this within the year only, for 
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E Account. 


if theyear paſs, he was put to his Aion of debt, 


if the proceſs were -not continued , 3 3 Hen.6.49. 
b.33- 

: Per Weſtm.2. cap.45- 2 Scire focig is given _ 

the year. =p 

And per Weſtm.2.cop. IS,  Elegit i is giveni.Coke 3: 
part.12.4. | 

And per Marlebridge, cap.23. and Weſtm.2.cap. 
11, Capias is given in proceſs: 

And per conſequence a Capias ad ſatizfaciendum 
after Judgment, Coke 3.pert. A.12. 

And by the Statute of Weſtm. 2. cap. 11. if an 
Accountant be ſound in arrearages before Audi- 
tors, he ſhall be Committed by the Auditors to 
the next Gaal in execution. 

' But then the Auditors ought to Commit him 
to priſon forthwith. Coke 8. part. 13 9b. Bonbams 
caſe, 27 Hen.6.8. Com.1.7. 

But if he Account before the plt. he cannot 
Commit him to priſon , 45 Edw. 3. «14. becauſe 
he ſhall not t be Judge in his own cauſe. 


Ex parte Talis by.e Baily, 

Per Weſtm.2, cap.11. if Auditors be aſſigned by 
the party which will not allow to the Accountant 
reaſonable allowances, or charge him with a thing 
he never received, and Commit him to priſon, 
he ſhall have a Writ ex parte talis. Nat. br. 129. 
F.4. Hen.6.18.4. pl.3. Regiſt.orip.137.b. 

But if Auditors be aſſigned by the Court, and 
they do not allow reaſonable allowances, he ſhall 
nat have this Writ, but ſhall ſhew it to the Court, 
and they ſhall make allowances, Nat. br, 129. 'F, | 


3 Eqw. 3.56. ph.30. 26k 


MENT FE, +> 


 Acount.. 23 . A 
If it be ſued in London, and Auditors be aff 2h 
ed by the Court which will not allow, &c, there . 
. this Writ lieth, Nat.br. 129.F, =p. 
| But note in Regiſt, orig.137-b.is againſt it.go:©. 
But if the Plaintiff afhgn Auditors there, then - 
ſuch Writ lieth, Nat.br.129.1. Regiſt.orig. 137.b. * 
; The Writ ſhall be returnable before the Trea-. 
ſurer and Barons of the Chequer at a day certain, 
and a Scire fecias in the Writ to warn the Plain- 
tiff and Detendant to be chere, Nat.br.12 9. Regiſt. 


ortg. I 37» 
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Re m——_—_ 


Account againſt a Recerver, 1. in Law ; 
- 2. #4 Deed. 


The Court where it is to be brought. 


| the County Court, Regiſt.orig.13 5.4. 
In London, Regi(t.orig. 135.4. 

Inthes5 Ports, Regiſt.orig. 135.4. : 

Before Juſtice of Peace, per 2. Marlebriage, 
cap.s. 

Before Auditors, per Weſtm,2.cap.11. 

In the Com, Bay. Regiſt.135. Nat.br.117. E.. 


Who ſhall bave an Account againſt a Receiver. 


Husband and Wife ſhall have an Account upon 
a Receipt dum ſola fuit, 22 Hen.6.39. pl.1o, 
'Executor ſhall have an Account, but this is. 
Weftm.2,cap.23. Nat.br.117.C.3 Ed.3. 66. 7 Edw. 
33209. 5 Eaw.3.141.pl.7. 11 Hen. 4.479. 
B 4 But 


\ 
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| pairing, Igh- ways. 


SS A. 
But one' Executot ſhall not have' an Account 


- againlt his Companion. 11 Hen. 4-79. pl.20. for 


there is no privity.betwixt them, and: they have 
intereſt in the goods of Teſtator, in his right, 
and not their own, 8 ; 
"If one have Judgment againſt a Receiver , and 
dies, bis Executors ſhall have a Scire facial. 14 H, 
'Tf two Metcharits' occupy in Common and one © 
die, his Executors ſhall have an Account againſt 
the other. Nat.br. 117. D. for the two Merchants 
had ſeveral Intercſls. 
An Executor of an Executor ſhall not have an 
Account , but only.by. the Statute .of 25 Edw.3. 
c#p.5. Com, 190. 17 Edw.3.270.pl.5. 
Filius & beres non babebit breve de Computo 
verſus Receptorem,, quia pertinet ad _executionem 
Adminiftrationis bonorum defuni. Regilt. orig. 
135-B. and therefore it belongs to the Excecutor. 
Guardians of ,a Church againſt their Prede- 
ceſſors, 8 Edw.4;6.P;x. (ball have an account in 
right of the Paxifh. EL CTR 
And per 2. Marlebridge cap. 8. they- (hall hive 
an Account againft a. Baily or head Contiable of 
an Hundred, &c. 'for amercianiegts,; br not re- 
Guardians and Pariſhioners ſhall hayc an Ac- 
count againſt Conſtables and Churchiwardens for 
Forteitures of  Alchouſe-keepers, in the fame 
manner as for gther things by the Common Law, 
I. aca COPe Fo cid > eb 344; tel I! ; Wed Pt 
32 Joy «tenants of goods, one of thetn de- 
livers the,goods. to.the other to rendex Accouht, 


; ; HY bob eBILA LL »\: ITE +a, Ls WR . © WS 4 
Q4e ſhall HavE an Account agaitift' the other: 43 
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| iy F, HHH 4:18. Nor by. 119/H, | for here 
is 7 privity betwth cheir ſeveral Iiiterclts.” 
KY . The Sheriff levies Money upon a ferifacks: and \. 
 Y dbes vot deliver it to the plt., neither brings it 
into Court, the plt, ſhall have an accouiit agairift 
BF him, 11 H.4 58. pl.8. 20 Hen.6.24.4. 21 Hex. 
F 6:5-4. Or the party may move the Court againſt 
him. 
If ot teſtific by his'deed, that he received 20 }. 
to betow for me, 1 (hall have an Account; He. 8. 
Dyer.20.pl. 1 18. 11 Hen:6.39. pl.3't- for the pri- 
vity appears by the deed. 
So if one receive Money to my ufe, Nat. bi.ll?7, 
9.6 Hen. 4.7. pl.33: But here I muſt prove the 
Receipt, though 1- need 'not in the former caſe. 
. © Soif A, deliver Money to B: to deliver to me. 
Naz.br,1 17.9. 13 Hen.4. pl.1. Hankeford, Nat.br: 
E: 138: A. I ſhall have an Account upon the privity 
. in Law, and A. may have 2N Accotat upon the 
| privity © in Fat; ©: - 
_ A. indebted to B.in 200 l. B. prays C.to receive 
this for him. A. prays C. to borrow this to pay B. 
© Sorrows it of D;to pay to-B,' but pays'it not at 
| thidday.” A. was bound to D.for re-payrnient. B, 
ſhall have ao Account #gaifiſt C. for this Money 
befongs'to B. infomuch” that C. had his warrant 
td receive it,” HA. $2 Jac. Com. Ban. Hartingdon 
b/Is-Debn : 'and fo rhete: | Is 2 rroft —— privity 
betwixt them. * 
A, delivers Mes to B. to odelives to \C. and he 
pays it not, 4. hall Rave an Atconr apainft hims 
| Sy fk Heb. 7. 69: 'ÞL >; ptr Fromjeke. QifC. 
| ny have an Actoritt; - 
he King {6A hivean Account, if gidods be King 
devilcd 
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deviſed to him, againſt the Poſſeſſour in-whoſe; | 
hands ſoever they be, Coke 11. part.90..A. Devon- T, 
ſhers caſe,-40 Aſi. p1.35- per Prerogativam ſuam, - 
For: whereloever. the King hath equity, the Law; ; 
will not-be deficient to him, ©. - | 

If one takes goods w hietf appertain to the, ih 
King, claiming them to his own uſe 3, yet the * King fl 
ſhall have an account , Coke 11. part. 90, A. 33: 
Hen.6:2.. 35 Hen. 6. 27. B. Nottingham, 8 Eliz.. 
Dyer 249. pl. 83. For the right being diſputable, 
the Law will judge the Kings claim to be true xa« _ 
ther than the others; for the King can, do no, 
wrongin the eye of the Law. 

Twooffer to be bound for 4, that. he ſhall ſerve ; 
the King truly. in ſuch an Qffice,” and they. preſent - 
bim to.the'King, and he doth not perform his 
Office, they, ſhall Account. to..the King, "though 
they are no bound, Coke 11. part. 92. B. Devon- A 
ſhers caſe. 39 Edw. 3. Rott.6, For the Te= 
poſed ruſs in ther and he ſhall not be prejudiced | 
by them... 

; It one: be entituled. t t0:2n adion of Account, 
and be qutlawed, the King ſhall; have an. Account 
forit, 28. Ede.z. 92.pl.10,, fot he comes). in the | 
ficad-of the party outlawed, 
_ .- lf one be indebtedto the-King and ; "Oh the. 
King: ſhall have an account againſt his. Executors 
or Tertenant, 5 Eliz, Dyer ,225. ph 33. At his 1 
Eledion X. whether againſt both. 


, 4: 


Againſt whom Account lieth as Receiver, _ 
It lies not againſt a Prentice, Nat. br, 229. D. 
7 Hen.4414. 8 Edw.3.310. pla. for there is.no 

Writ in the . Regiſter againſt a Prentice, ,. Coke” | 
£ I 1-part. 


3 | gt; part. $9. B. Devinſhers caſe 3 for @' Prentice is 


: ay a Oe nlabrides cap.V. Churchwaidens ſhatt 
Þ tuve an account againfi a Baily - or head Conftable, 
: £ for amerciaments for Highways not repaired. ; 

*Ttlies againſt the Hushand tor the receipt of the 

Wife, Nat. br. 118. F. for her Receipt is his Re-« 

 cejpt. 2. If the Receipt was dum ſola fit it ſeerhs 
it doth. 

--It Hes agaiaſt a Deputy of a Receiver ,' for 
he receives this to the uſe of his Mafter, Nat. br. 
119.B. 4 Edw.3.100. pl,8. thergfore the Maſter 
fhall have account. 


Ic lies not againſt an Executor, Nat. br.s 17.C. Executor. 


Littleton, Regiſt.orig.135.B. quis mere pertinet ad 

curam Chriftianam cognoſcere de computo reddendo 
verſus executires, 48 Edw. 3.2. 4.Edw. 4425. 

But if an Executor will account , he ſhall be 

B charged afterward,2 Her.4.13.pl. 2.19 Hen.6, 5. A. 

=" Forteſcue 3 for he hath waved the Spiritual Court, 

= Note in the'+cafe of the King he ſhall have ac- 


. count againſt Executors , Littleton. For he may. 


recover his right by what Law he pleaſech. ; 
BK © Ic licth not againſt an Infant, Nat. br, 118. D. 
BY becauſe he hath nor diſcretion to account, and fo 

tnay wo himſelf in his Account and per.2t 
Egw.3.8. pl.21. Regiſt.orig.135 4. 26"Edw,3.63. 
he cannot wage his Law, becauſt he muſt perform 
* his Law by taking his Oath. 

Ie lies againſt a Woman or —_—_ Nat. br.118. 
' D, vis. aFeme ſole. + 
BE | Churchwardens ſhall have an'account againſt 
their Predeceffors, B Edw. 4. 6. pl, 5. for they are 
" nn intruſted: by the Pariſh. 


Two 


Ll 


o. Account, Þ 

it Account 

It lies not againſt a 'Pariſh-Prieft hath the 

Offerings, for the Clark holds che veſſel in which 

they are fr we 19. E,25 Edw.3.46. pl.32. iſ 
vide. 11 Rich.z. Furiſdidtion 18, and he is not tied 

_ to be xe{ponſable for his Clark. © - 


V 


The King grants the Toll of .a Village to the 
Inhabitants, ..and in the ſaid Village there were 
certain ColleQors to receive it, the Village (hall 
haye a Commiſſon out of the Chancery againſi 
him that receives this Toll, to hear and determine 

,- It; and- to hear their Accounts, &c. Nat.br.119.F. 

_ +, If. any-takes the goods of the Kings Debtors 
which dies, the King ſhall haye an Account againſt 
him, Cokp 13: part.93. A. For the Law creates a | 

privity in aaſe of the. King, for the preferyation - 


-* 1 
tn;l,, 


of his Revenue. <t8e'3 
.. It.tics for.:the. King againſt a Debtor, or his 
Executors.ax Tertenents, 5 Eliz. Dyer 225.p1.33. 
Com.321 Myner. OT” 209 | 

' Butif one purchaſe to-him and. his Wife , and 
he become. indebted to the King, and die, his . 
* Wike ſhall not be charged, 5 Eliz.Dyer 225.9133, 


4. 


Centra, if, he bs firſt in debt, and purchaſe, but a 
| Charte), '5..Aſiz., pl. 5. For the Feme had anin- N 
rereſt in the Landemade by the Husband, and ſhe | 

ſhall not be charged with her Husbands debt 3 but _ 

the Executor of. the Husband., - | 
tf one bean Accountant to the King, and. ber 

come indebted.to..the.King ,;, and afterward fell a 

Leaſe for years, \the Vendeeſhpll not be charged, 

becauſe it is but a Chattel, Coke B.par.17 1-4. and | 


"Þ itwes lawful for him to (buy ft, nd mig 
' Þ kriow the Vendorto be an Accountanit.::. 7 *) 1! e 
BB One indebt to the! King purchaſes Lands wie 
FB the Kings nidcney; tithe uſe of "ame (Friends 'tri 
= Fee per covin, andyetitakes the profits; che» Ring 
BY ſhall have the Lands in execution, 5 Marie, Dyer 
| 160,pl.4.1. 24 Edw.3.Rot.4. Coke 11;part. 92.'B, 
Devonſbers caſe. For the Law abhors Fraud'in all 
parties,but <ſpecially where the King is cancerned,. 


not 
TIite uh 


For what things Account lieth againſt. a Receiver. 


A. delivers three tuns of 'WinetoB. to 1elN, he 
ſhall have an Account againſt: him for them. but 
then þe ought' to connt of the: receipt of evexy 
ſum received of every-ſeveral man, 43 Edw.3:21. 
p1.-1t. 46 Edw.3.3.pl.6. 46 Edw. 3-9.p1.4.- Hill 
4. Eliz, Com. Ban,Rot. 1907. Treſpans againli Ford; 

4 indebted to B,and C indebted toB. A-ſends mos 
ney to B by. his Servant, which accepts of it for 
the debe of -C, and'not for the debt of A's yet 4 
ſhall have an Account againſi B,.- becauſe he'cannert 
accept of this 'in any other manner *than'the-0- 
ry" tendered it, which was, to {atishe his-own 
cbt. OO POESOICEL: 
'"'If- onereceive money to-my uſc.he'ſhall account 
for it, Natibr.117.9, '6 Hen. 4.7. '$1.33- 'Q. the 
rectiveit againſt my will or confene.''- 7 
'* So if- A deliver money to B, to deliverto mit; 
Net, 117g. 13 H.q.pl.1. Hawkeford, Not. 13. ; 
I ſhall have an account, for it was delivered for - 
my benefit: ©. if Athallnothave anaccount. '* 
- , He which ought to pay nic an Annuity, pays 
| thisto another to pay me, or if my Tenant pay it 
. £0 
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" to another. to- pay me, 'I. (hall have an. account 
againſt him 'that_ received it , or I may charge 
my Tenant notwithſiandin hianding the delivery of it, {© 
not adouble remedy, 6 Hen.4.8.p1.33- + - 

- F: delivers ;Money to B beyond the Sea to be: 
paidin Exglond, ay ſhall account for it to A, "of 
cauſe the payment was tobe made in England, and 
that was the ground of the delivery:of ie Nat. br; 
- 118.6, 41 Edw. 3.3. 

Money delivered to one upon the performing 
of a Condition, if the condition be not perform- _ 
ed the money to be re-delivered, he ſhall account, 
Nat.br.11$.6. 41 Edw.3.10. i$ Hen,8. Dyer 22. 
21.135. 11 Hen.6.39. $1.31. for the FT 
__ an Account, if not NOOR... 


paid. 4 may - Ka his AQion for the Rent, and B 


is not a Receiver in this caſe, _ 

If, goods be deviſed to the Kiog, account lieth 
for them, Coke 11.part 9.4. Devouſhers caſe. For: 
the King may uſe what Action he will to recover. 
his right, and no injuſtice is done to any by this 
Prerogative. ; 
-.. If,one take [goods of the, Crown , and claim 
them as: his. own proper: goods ,. yet he ſhall ac> 
count for them, Coke 11.part, 90.A. 33 Hen-$.2. 
35 Hen.6. 27. B, 18 Eliz. Dyer.249. p1.83. For 
luch. taking 'dgth-not; develt chem. out of the 
Crown: >: fot; though he may have right , yet ſuch 
ies is not ot (hy proper way! to mrouyer them, 
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Arcomn.. 


s 2 Th HR et a NY Io by other band « 
= 2: by bu own bands. © 368 
-.- The Account was, that he was a eceiver till 
ſuch a time, until,&c. within -which time he re- 


Þ#| ceived of the moneys of the Plaintiff rol. by 


the hands of B, and 10 1-by the hands of C; for 
Band C here ſhall be accounted but as Servants to 
A, except the contrary be (hewn, Lib. Intra. 19, 
| G & D.1,2,3. fol.20.A.Sett.q. 

Account of the Receipt of Moneys by the hands. 
of the Wife and a-Stranger not good , becauſe 
they ought o have bren ſeveral Iſſues, 43 -Edw. 
3-33- pl. 34. For the Receipt of the Wife 


js the Receipt of the Husband , and thereforeas _ 1+ 


" to her the account on not to be "or autre 
maine. 

But if the Account fin of the delivery by ihe Note the 
hands of the Wife of the Plaintiff, it had been diference © 
good, 5 Edw.3. 146. pl. 6. Count of Bailment tween che: 
by the hands ot a Scrvanit 'of the, Plaintiff, Hel, — 

4 Eliz.Com.Bax.Rott.1707, Treſham verſus Forde: oY fe 
.. And ſoit is of the delivery of a Stranger, and Receipt of 
_ the Wife of the Plaintiff, 43 Edw.3.33:p1.34. - * the wife, 
Account that the Defendant fold thing to 4, 
- and. received 201, for it, and anotherithing t5 _ 

' another, and ir pas of hita 10 1. this is noughe; 

= the 10 1. and good for the remainder; 46 Edw: 

 3+3- p16. Becauſe it is not ſaid to whom the:other 

- thing was ſold;and fo there can be noifſuejoyned? 

© - Baronand Feme count, that the Defendant furs Viz. an 


"| Receiver to the Teſtator from- ſuch a/time- ts 


ſuch'a time, and received by the hands of -B, 8c. 
and did not account to the Teltator neither: torhe 
Executcix 


Y 9% 


" Ar >. : 
Execujrix dum ſola fuit, neither to, them after the | 
cayerthre.” Lib Intra-ag.. 4: Sefe4s : 

2.2 Account againſt a Husbang. fowl" receipt of 
his Wife ſhall be - by the Hushands owp hagds, | 
Nt hr. X18, F. viz. the. count: ſhall be that the ; 

3 | band xeceive jt; for the receipt of the F ee is 

$ - the e receipt of, the Barop... - : 

. | Bar. in detinue js a bar in account, per Brian, | 

a Rich, 3. 14. pl.19, for the one and the ather 

affirm property, and ſyuppoſeadetainer. - _ . 

| Coverture, * The Defendant ſaid, that the Plaintiff at the 
time,G&&c. was; under covert Baron, and this: was 
good, 6 Edw.3.184; pl.5. Vide1$ Hen.6.3.pl. 3. 
2 Hen. 7+15. = then ſhe had yo power toſue. |} 

Delivery. __ Delivery to apether by the- command oof the 
Plaintiff Mele , for it js too general 3 but to ſay, 
' that he was Baily co the Plaintiff to deliver toB, 
of the which he' had a deed, this is good 3 be- 
cauſe hethad not confeſſed it by the account ren- 

BY . der, this being ſpecial matter of juſtification, 19 

©  Hen.6,g-plao. 26 Hen.49.p1.7. 30 Hen.6 5.pl.4. 

A# \. ._ 41 Edw.3-31. p1.37. Lib.Jntra.20.4.Seft5. 

b- | Account. againſia Carrier, who faid, that gaods 
were delivered to him to deliver to B. which he 

IM | had done without that, he was Receiver in any o-, 

| - Fher manner; this is a good ar, per epſtoms 

; Angleterre, Mich. 40,41 Eli Com. Renter 


 perſis Callice. | | 
So.if: the p17. deliver to one:29/. pong : 
Lombard ta be exchanged, /and. be; hripgs.a/Bil | 


TIS) 75 Gxphonge-For. the money and trxapcricths.azithout | 
| elf. 54 thatthathe was a Receiver gs accoungrepfers ſor IN 
BD hy:this he4oth net confeſs thexectips forfycgoppt- 

- —__ 15 Hen, 5: 4+ ple 10. 28 Hep. fn Biiffe.d- 


[| - 
: X1516238 2 3 Hen, 
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ET 
Account; 


5 Hen,6. 4. pl. 4. but juſtifics by a ſpecial Receipt. 
Soit the Plaintiff deliver to one 20 /.. to ob- 


; |. ' tain a diſcharge under the | great Seal of the Cu- 


33 


ſtomes for 10 Hogſheads of Wine. the which he. 


hath done 3 this is good, 30 Hen. 6.5. pl. 4. for 
the former, reaſon. 

Re-dclivery to the ple, without acquittance not 
good, 39 Edw, 3.19. pl. 21, for he confeſſes 


thereby the Receipt , and therefore it is reaſon, 


he ſhould account. 

So if it be withan Acquittance, 3 Edw. 3. 52+ 
p1.13.becauſe by this he hath confeſſed the receipt 
| for Account-renJer, and he may plead the 
Acquittance before the Auditors. 

. . » But this is good before Auditors , 29 Eaw. 3» 
35: pl.r. in diſcharge of the Account, though it 
was not good in bar of the Action. 


The Defendant pleads, that he, as Meſſenger of 


the Plaintiff, received of C ſuch a ſum, being 
Provoſt to the Plaintiff, and. this he paid and de- 
livered:to the Plaintiff; this is no bar: to the A- 
Qion , becauſe by the Receipt he is hable.to the 
' Account, 6 Edw.3e185, pl,7. 29 Edw.3.20.pl.11. 
but it may be in diſcharge of rhe account, _. 

An account of a. Receipt. by the hands of B. 
T. of May till the firſt of July, it is no plea that 
B was dead the third of May. becauſe he may re- 
ceive this the ſecond of May, 8 Hen.6,32. pt. 20, 
and fo accountable by his own ſhewing, 

A dclivers 201. to B to'redeliver z, B binds 
himſelf to pay this no bar in account, 4 Edw. 3. 
\ 125. pl. 45. tor the, obligation is but.additional 
ſecurity ,, and alters not. the nature. of the bail- 
ment. RE: 

| = Defens 


Redelives 
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34 
| Payment. Defendant pleads,the Plaintiff being 


RY 
Robbery. 


Vendee. 


© Uniſon 
Receiyer, 


: Account. | 
inhis debt, 
commands him'to receive of Bfo much to his 'own 
uſe as will ſatisfie his debt ; which he doth without. 
that,that he was his Receiver for Account-render, 
and good » Lib.Intra.20, A, & B. ſe.6. 5 Edw.g. 
29. B, Brian, For there is difference betwixt a 
receiving by way of fatisfation , which is to the 
Receivers uſe 3 and a Receipt per Account-render, 
which is for anothers uſe, 

But if he confeſs the Receipt upon account,and 
he commands him afterwards to retain the debr, 
this is no bar of the Account by reaſon of his 
confeſſion 3. 28 Hen.6,7.pl.9. 

No plea, that he was FaCtor and was Robbed ,in 
bar of the Aion z but a good plea before Audi- 
tors, Coke 4. part. $4. 4, 41 Edw.2. 2. pl.g. in 
diſcharge ot the'Account 3 yet quere, if he was 
robbed by the Kings SubjeRs. 

Vendeeand takes an obligation no bar, 28 Hen. 
8.Dyer.29-pl.193. for that is for his own fecurity 
that. made the ſale, and not the Owner of the. 
goods. - 

Upon Receipt by \others hands, a gobd plea 
that he, was never Receiver by their hands, 10 _ 
Edw.4-8. 4. 7 Edw.z. 2259. p1.13., 8 Edw.3.285. 
1.34: 7 Eaw.3. 242. ph.1.' 24 Ezvw. 3.66. pl.74. 
25 Edw.3.39.pl.24. fot chis deſtroys the very gitt 
of the aCtion. 

ButF5 Edw.3. 159:pl:2 . this i is not good ; but 
ſhall ſay generally, that he never was his Receiver, 
Q. Car moy ſemble ft » '&ft ley, fi il ſoit charger 
come Receiver per autre maine. | 

' If one teftific his Receipt by deed,” het cannot 


plead, that he never was his Receiver, 10 Edw.z. 


38 3-pl. 
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3 383-21.18.for heis: eflopped by his own deed to 

' plead fo,;the Law will believe a mans deed” rather 

than his bare averment;. | | 

_ © Defendant pltads,that he is Exccutor of Band 
' that he received the money as a'debrof B; this is 

not good,” becauſe the Plaintiff ſuppofeth him his 


Receiver; but he ought to ſay without that, that: 


he received it as the money of the Plaintiff, 1 1He#. 
479: p1.20. 13 Hen.4. pl. 1. for fuch a traverſe 
oth deſtroy the Plaintiffs ſuppolal, I” 
Nore, if the Receipt be by the hands of the 
Plaintiff, the Defendant may wage his law,7 Edw. 


3-269. pl.52, viz. that he oweth him nothingygbe- 


cauſe it may be a, thing ated in private betwixt 


them, where the Nay of the Defendant is as much _ 


fo becredited as the Yea of the Plaintiff, _ |. 

So upon the delivery of the Wife of the Plains 
tiff, 13 Hen.q.8. 43 Edw3.33.p1.31. for Hate 
band and Wife are one perſon in Law. bs 

' Bar upon a Receipt by the Hands he cahrior, 
9 Elis.Dyer 265.pl.2. 22 Her 6.$9. pl.to.5 £8; 
3-159-pl.22. 33 Hen.6.8. B. Moyle , becaule the 
ReC&ipt lies in notice&of the Counrrey,upbn which 
at'iffie' may be joybdet;and a'tfidl'had. 


, 


An Executor brought an Account upon the 
edivery of the Teftaror , the Defendant cartzot 
wage his Law, 7 Edw: 3.269.. pl. $2. for the 


livery and the reccipe was nor acted betwixt 


Outtawry of the Plafiitiff aſter! the Receipt a Outlawry, 


$00d bar, although he had x" Charcer-of Pardon; 
28 Edw. 3. 92. pl. 10. for the Defendant is not 
bound to take notice of the Pardon until it be 
pleaded, | 
C 3 A 
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36 
Accord. 


- Deliv 
nnd fie- 
delivery. 


Re-delive- 
ry. 


Account. 

A good plea, that after. the Receipt. he marricd 
the Daughter of the Plaintiff-,:and it was then 
agreed, that he ſhould keep the-money, 12 Hen:4. 
18. 4: for by this agreement the-former contra 
in Law is deſtroyed. 

So if that he put the money ina bag, nf} a- 
greed that he ſhould keep it in lieu of a debe, 28 
Hen.s. pl:9. for the ſame reaſon. 


Delivery over by command of the Plaintiff, 7 
good plea, 19 H. 6.5. pl. 10. Lib. Intr. 20. A: 
Sed.5. 42 Edw.6. pl.21. for by this command the 
former truſt is made void. 

A Re-delivery is a good plca without an Ac- 
quittance, becauſe he cannot compel the Plaintiff 
to make an Acquittance, becauſe he received but 
his own goods, 29 Edw.3. 35- p1.1. 6 Edw.3.185, 
pl.7. 29 Edw.3.20. pl. 11. but'it ſeems it may be 
a good plea before Auditors. ©, | 


Expences reaſonable ſhall. be allowed toa Fa- 
Qor, 3 Edw.3.56. pt. 30. for the labourer is wor- 
thy of his hire, | 

A FaQtor pleads , that he was SITWrY Coke 4 
part.g. A. Southcots caſe 41 Edw.3- EP pl. 9evid, | 
Anea, Q.- 

- Sofor goods lo by Tempeſt, 3 Edw.3. 56. pl. 
30; 41 Edw.3: 3-pl.9. For here is the hand. of 
Gods which could .not be; avoided, and there- 


fore os party not to be puniſhed. 


So for gohds- ſold-under-walne; by reaſon. of 


_ War, 3 Edwz,3. 56.1. 30. bremſe of ; the 4eeulhs 


\ «” 
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Account. 
- Defendant: ſaid, he received :money in fall fa- 
tisfation of a debt of another,6&c. This was held © 


void, becauſc he did not name that he never was © 
his Receiver, the which was found before Hill. 


43 Eliz. ComBan. Rote. 1707. Treſhams caſe; ſo 


that his plea doth not anſwer che Plaintiffs Decla- 
ration. 

Vendee of acods takes an obligation i in the 
name of the Plaintiff,a good plea, 28 Hen, 8.Dyer 
29. pl.193. 

But then he ought to ſhew that the obligor 
was ſufficient to pay at that time, 23; Eow, 3. 56. 


pl. 39- 


The Tudgment cleft a Receiver, I. to Aa ; 
| 2. #0 Recover. 


* 2. The Judgment 4s, add compurtet; "a bee in 


miſericordia quia prius inde non computavit , Cokg 


11; part. 38, A. Metcalfi caſe, bib: -Inira, 19. D. 
Seal. 

- Quod computet for parcel, and Gy for the re- 
mainder, Lib. Intr:22.4. Sef.2. for. if: there be 
jul cauſe toaccount for part, the Action is main- 
talnable, 

- But if he confeſs' part and LF the other, 
no. Judgment ſhall be till che other (be tried, 41 


Edw.3. Account 34. for it may beihe isto account - 


forall notwithſtanding his traverſe, which _y os 
. falle. 


The Judgment Is, Tdeo confi deratim qued party 
diflu W. recuperet "verſus prefat.; M, fo much as. 


 heis found in Arcarages , & dampna ſua occafione 
 implacitationis,&c, Coke 11, part _ Mezealfs 

cale. 
C 2 The 
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Receipt in 
ceo 


Vendee., 


- Account. ; 


| The King is not held to bring a particular Ac- 
-_ count againſt: any as Receiver , but:todeclatege- 
" nerally , quod ille ad computuns domino Regi red- 
dend. rexetur : and againfi Executors, guod tene- 
bautur tempore' mortis ſys , Coke I 1. part.g0.. De- 
vouſhers caſe z for the King :is:not tied 'to pun- 
Qualities of Law, where no perſon i is injured by 
bis'not obſervance 'of thei, | : 


In Comita- The Wr rat againſt a "Eg > Lok 
wn Rex,ohc.' pr, quod juſte, Orc. reddat B ratio 
nabilem computum ſuum 'de tempore quo fuit Res 
ceptor denartorum ipſuu B,&c, Regiſt, orig. 135. & 
Writatthe #bidems B. vide diverſa brevis de rewpene wJes Re- 
 Com.Law, ceptorem, 
by theStat. But there is another form af Pl Writ hembded 
of Marith. upon theStatuate, of Morlokiidee, cap. 23, Nat.br. 
©9290 - 117.H. Regiſt,orig. 136.B. 
ji : A-good plea' to the Writ., that he was Baily 
and not Receiver, for otherwiſc he ſhall be twice 
charged, vis. as. Baily and Receiver,z Edw.3, 70. 
1.28. 18 Edw.4: 3.p1.17.which the Law judges 
unreaſonable. *and: will. Provent by making the 
Writcercain, | 
. A-good plea to the writ, that he was Guardian 
5 Saline 18 Edw. 4.3. pl. x7. and ſo not pro» 
perlya Receiver, as'the Writ ſuppoſeth.  . 
| The Writ ſhall be always general , and if the 
cauſe be ſpecial, it ſhall be ſet forth i in the Count, 
2 NMNaotbra188: 
| The Defendant pleads the Receipt by deed,and 
demands judgment of the Writ without ſhewing 
it,this is no plea to the Writz becauſe the Receipt 
and not tthe Deed is. the caſe of Aion , and : 
al 


In Com.Ban. 
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' hath confeſſed the Receipt, and the Deed appears 
BY not to the Court, 1 Hen.6.8. 28 Hen.8.Dyer 20. 
= 27/.121. But 9 Edw. 4. 50. B, per Choke contra 2, 
Hey.6, 9.quere. | gen 

No plea to the Writ , if it do not agree with 


the Plaintiff concerning the manner of the :Re- 
_ccipt, 4 Hen. 6.124pl.4. | 


_ © The Proceſs againſt a Receiver, 1. before Ap- 
pearance ; 2. after. ns 
_ At the Common Law, the. Proceſs was but a 
diſtreſs infinite, Coke 3. part.12.:4. Harberts cafe. 
But per Sat. de Marlebridge, cap 23. a Capias is 
given, Coke 3. part. 12.4. for more expedition ; 
for Liberty. is more precious than ones Eftate in 
the-eye of the Law. Ss 
... And by Weftm.2.cap, 11. Proceſs of Outlawry 
is given, Coke 3. part. 12, 4.17 Edw.3.Proceſi 203. 
17 Edw.3.59,pl.55. Shard, 26 Edw.3. 5. pl. 13, 
. which is a more violent proſecution tor bring the 
Defendant todaright. a | | 
.. A Scire facias (ſhall iſſue againſt Tenant per E- 
 tegia to account,21 Edw.3.2. pl.6. 5 Edw, 3.159. 
- pl.20. Regift, Judicial, 73. B. Old Nat. br. 38: 
what profits. he hath. received out of the lands 
extended; and how far his debt is ſatisfied. - 
 Andiif .hecome wot upon Summons returned, 
Judgment thall; be given againſt him, 5 Edw-3- 
159+ þ1-20. 21 Edw.3.1. Quod computet. 1 
.Conulorx. of a Statute ſhail have. a Scire facias 
againſi a Conuſce to Account , Coke 4. parts 67. 
B 47 Edw,3 ol I-ph 9. & fol.2 $ep1.63. | 
So the Afﬀignee of a Conuſor, 25 Edw.3.53. 
#1.17. both for the former reaſon upon the Elegit. 
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But then he cannot Aurmize, - that it was ap- 
praiſed and found of baſe value ; ; 17 Edw. 3. 36. 
þ1.6. For by the bringing of. the Aion he admits 
of a certain value to account upon , and ſuch a 
ſurmize is a matter debors.''' 

If a Receiver come in by a Capras or r Exigend. 
he ſhall be forthwith committed to the Fleet, 29 
Edw.35. pl.63. for his contempt in not coming 
In till compelled by force, which is a diſturbance 
of the publick Peace, 

'Soif he come in by diſtreſs, and the account be 
adjudged againſt him, 29 Edw. 3.35. pl.63, for 
then it doth appear he was a Fort feaſor, 

But if the account be adjudged againfihim, and 
he be not preſent in Court , a Copias ad computay- 
dum (hall iſſue out, 1 Edw.z .2.pl.10,1 Hen.7.1. 
pl . Townſend, Lib. Ines, Sed, 1,2,3. to make 
1t appear to the Court, whether he was to account 
Or NO. 

_ "Tf in Judgment given quod computet, the Plain- 
tiff dies, the Executor ſhall have'a Seire facias, 
which being ſerved; if the Defendant appear nor, 
an Exigend, ſhall ifſuc forth againſt him, 14 Hen, 

b- + Is 

® ' But if the Defendant be taken per Capias od 

$ computandam, and dies in priſon, a 'ScireFactas 
lies not againſt his Executors, 10 'Edw. 4.7. 4t- 

 Aſfize : So that a Scire facias lies foran Exccutor, 
but not againſt an Executor3 for the Exccutor 

'may not be (o privy to the receipts #hd\ payments 
of the Teſtator, as to know boy to plead to the 

Account, lg. 


. \ Bar 


» ES, 


mY 


Afcount. 


BB - Bar by.s Receiver , 1. #0 an Altion of Aecount 
| 2; before Auditors. | 


The Defendant pleads, he pooghee the goods of Bought. 
the” Plaintiff, before he brought this' Action for 
them; a good bar, 14 Hen.4. 19:pb.21. for thereby 

he claims the property inthem.'! '''- 

The Defendant-pleads, that'it was aboad that —_—_ 
he ſhould be. bound'd to the Plaintiff for the prin- 
cipal and uſe, the which he did; this is a good 
bar tothe 'ARtion, 22 Hen. 6. $5: p1.32. for this 
drowns the fotmer contraQ:; ot des he ought 
to plead this before Auditors, --* ©: Whether it 
may be pleaded in (bar'of the*ARtion, or indif- 
charge of the Account before Auditors, It ſcems 
it is no plea before Aiiditors, ' 

- +Soif che Plaintiff grant,thatif* che Defendant 
pay 20 1. he will withdraw his Action 3 this is a 
good bar to the Aion, becauſe 'of this Accord, 
. 7 Edw.3.325.pl.11; 18 Edw. 3439. pt35. which 
| hath caken away the ground of the Aion. | 

No plea, thathe pat .it ina bag, and that the 

Plaintiff agreed that he ſhould keep it in lieu of 
| (debt; (becauſe the Receipt for Account-render” 
' is confeſſed; -28 Hen. 6.7.p1.9.' and(o it appears 

the Plaintiff hach: cauſe of 'Aion. - -- 

/ The'Plea was; that ' he'did' aecount 'of ſach'a 
Sam ſuch a day, - fied: year-; {arid place;,' before A 

_ andB, Auditors afligried by the Platdtiff,” a good 
, Bar, L5b.-\Intra, ; D.- Sed. 41 25; Edw. 3. 39 
 þL r, '2 Edw.3; 45; 'pl:13; For! they arc Judges, 

andſo ſhall n not account ding for 'offe ſam. 1398 


7 


? x ” - 
" Y 'S % S © » - i " 
pain The 
i S ; 


| between: fuck andifuch:a day; and the Defendant 


. 5 » . 


- The Plaintiff Counts of divers ſums received 


pleads to. parcel of the time., that he hath. fully 
accounted, and to the remainder, that he was not 


the Law will not pexmit. 


., + | That heaccounted to the Plaintiff from. three 
months to theeg- months, and:ſo to the time. of the 


4Rion, a-gaod Bar, 39 Edw;3.5. ph-22. . 
A qa we Weng did Account 1* April, but 
then he ought.tofay , without that , that he was 
his Recciver after, 21:Edwa.66.p1.47. 7 Hen.4- 
I4:p1.43. 45 £8943+414-þ1.13- 34 Hen.6.44+. :- 
Counts that he was Reocciver for. ſeven years, it 


15 no bar that he accounted x9\Mai# Ano 59 with- - 


| his Receivers there heought to (hew of what he 
' had accounted; '39-Edw.3. 1. pl,4. for otherwiſe | 
bis pleais too geveral, incertain,and captious, which 


Qut anſwering: forthe two. other: years > becauſe 


he is to:an{wer; for. the. whole time, as well for 
the increaſe as principal, 7. Hen, 5-p1.8. 

.| As tq 20%. reecived 19 Fun, 'tully accounted 
for, and tothe-Reccipt afterward, or before that 
he never was Receiver, 47-Henb-x+ $1.8. a good 


plea. 22S ? 3&1 ; - $13703A1.% 

;>& good. bar-. quod 'STo F; annarii A ui, &: '6,.at 
D..in the;Coungy of WF, he. fully accounted-with 
the Plaintiff, Liþ.Jutrs.20cB. Se,$;9,50,L14 Ber 


fore che Wait. brought he did account wighnthe | 


Plaintiff, a good-bar,q Henbe: 43-20 fot ohhh 


; Byt he ought xo agcount 0 the Plaintid. beloge 


he is impriſoned; or elſe-no bays hoaguiſe is. is pore 


dente Jito,and it appears thePlainciff had: cauſe of = 


aQion, elſe he not not beey committed, 22 Edi, 3, 


3-p1.32.7 Hen.4.14-34 Hen.6444-pl. 4. 
«1 | For 


i 


Account. 


* - For chePlzintiff cannotcommit him to priſon, 
for Wielm-2. cap. 11. gives this power only to the 
Auditors,45 Edw.3-14-p1-13. whoarc the Judges. 
KY To an Account brought by Executers:it is a 
good bar, that.the Defendant did account to the 

\. Teſftatox, and ſhew his Acquittances, 1 Edw. 3.2. 
pl. og (6x then the Executors have no colour of 


The Defendant pleads an award made by Ar- 
of bitrators, that he ſhould re-deliver the goods, this 
isnought3 but if be had. heen charged only with 
the ſafe cuſiody of them, then good, 2 Hen. 5.2. 
þ1.6. Fox the Defendant is chargeable to Account 
tor the provent of the goods; as well as for che 
goods themſelves, 

' Account upon a Receipt by other hands, Arbi- 
trement is'a good bar,.22 H.6.39, pl.1o, For the 
ſubmiſſion ta the Arbitrement creates a new Con- . 


trac. 


Execution againfs R Recetver, 1. per Conmon Lew; 
2. per Statute Law. 
1. Bythe Common Law it was but 4 Lotiers 
b fe ay av Fieri facias, Coke 3.part.12. A. Harberts 
cafe; tolevy the arrears upon his Lands,or. Goods | 
and Chanelks. £2. 
| And this only within the-year 3 for if the year 
was paſt, then an Action of debt only lay upon 
the Judgment. 
Unleſs the Proceſs bactitimed, 33 Hen. 6. 49. 
pt. 33+ For the'/ Court will not grave our: Execu- 
tions upon ſiceping Judgments,tor this may prove 
' dangerous. 
2, Per Wieſtm. 2. cap. 45+ 8; Serre faczar- is. _ 
aſter 


| Account. | | 
' Afcer Ts year,Cokg 3. part. 12. A. upon the Jude- 


ment-againſt the Defendant,to ſhew why he ſhould . | 


not pay-the Arrears .due' to: the Plaintiff "by. the 
Judgment. - 

- 3Per Marlebridge, capi23) Oo Weſbm.2. capeIT. A 
Capias.was given in Proceſs, and by conſcquence a 
Capias.ad ſatyfaciendum- iniexecution, Coke 3. part. 
12.4. Lib. Intra.18.C. Sef.1,2,3. which are both 
tolay-hold on the perſon of the Defendant. 

Per Weſtm.2. cap.11. -it the Accountant before 
Auditors be foand:in Arrearages, he ſhall'be com- 
mitted by them to, the next Goal in execution: the 
fame law is, if he will not account before the Au- 
ditors,10 Edw.3 33 87 -pl.28. when heis «Fjadged 
by the. Court to do it. 

. But this ſhall be forthwith, Coke 8. part, I19. B. 
Bonhanms cale; 27: Hen.6.8. Cons: 17s: for the Sta- 
tute being penal muſt beſtritly purſued:;: - 

But if he account before the Plaintiff he can: 
not commit him to Priſon 3 for the Statute faith 
before Auditors, 45: Edw.3. 14:;pl.: and no impri- 
ſonment lay before the Statute. 

\But an Accountant to the: King ſhall | be impri- 
foned, and his goods and: lands in execution per the 
Common Law,Coke 3.part.12.B.5 Eliz.Dyor 224, 
Com.32.which is tender of the King as well in oa | 
Revenur as his Perſon, Ks | 

Ex parte tals. BEET 

Per Weftm,3.cap. 114 if Auditors be afigned by 
the party Plaintiff, who will not allowwcaſonable 
charges to the Receiver, or | charge: him: with a 
thing he never reccived, and then commit: him to 
prig, he ſhall have this Writ, Nat: br,\129. = 4 

Che 


Account. 


| Hey, 6.18.A.pl.3. Regiſt.orig.137. B. which is in 

the natureof an Anudita querela, 
"- But if Auditors be aſſigned by the'Court which 
do not make allowance ; yet the Defendant ſhall 
not have this Writ, but may complain to the 
Court, and they ſhall order-them, Nat#.br. 129. E. 
3 Edw.3. 56, p1.30. to do juſtice 3 for they are 
Niniſicrs of the Court, and to be anſwerable for 
their actions. 

If one be ſued in Loxdox, and the Court affign 
Auditors, who make not allowance,8&c. the Defen- 
_ dant ſhall have this Writ,Nat br.129.F. But note 
Regiſt.orig.137.contra, Q. 


The Writ ſhall be returnable before the Trea- | 


ſurers and Barons in the Exchequer at a certain 
day, and a Scire facias in the Writ to warn. the 
Plaintiff in the Account, and alſo the Defendant 
to be there, Nat. br, 129.G,&: H. Regiſt orig. 137. 
vid, Weſftm.2.cap.11. 

Note, that an account lieth in one Writ againſt a 
| Baily and Receiver, Nat. br. 116. P. 21 Hen.6.21. 
1.42. 9 Edw.3.356.pl.38,& pl.4o. 14. Hen. 4,20. 
pl.25. vide the Writ Nat.117.C. Regiſt.orig. 135. 
For one and the ſame perſon may be Baily andalſo 
Receiver at one time to one and the ſame perſon. 

Vide the Count, Lib.Intra,17. B. Sed.r. 

And for all the other parts they are in the fame 
| manner as is deſcribed before in Baily and Recei- 

Ver. 
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Action upon the Caſe. © | 


( 1. Inheritance Real. 
I. Doing of \ 2. Chattels Perſonal,” 
wrong to\ 3; Body, 
another, / 4. Name. 


4 


1 2 5. Suits in Law. 5%, 
* C Inheritarice Real, 


Pe -** 


'4- Negligence. 

5- Deceitin bar- F With warranty. 
Sains. Without wartznty: 

'6. Trover and Deed. 

Converſion iti ZLaw, as to perſons diſcviit 
a | Y continued, 

Waſting, 

Detilat 0 re-deliver, 


> 

0f 

K-21 Law tothe ) Chatte Petſotial, 
S | 2:Not doing wrong of ) Co! 

. © | of athing, aits i6 Law. 
SE | ougtittobeC \C ltlieritance Ref), 
© | doneby JAfſſunyſit ) Chattels PefCanal, 
8 _ touching Body, 

: 5 B | _ AG 
S | 3: Midoing 
oo 


Ts what Count it lieth, 
N Bay, Regis. 
In Com, Ban, | 
' Irtieth not in the Marſhalſcy, Cakp ti IO. part.92. | 
MA. 76.4.Marſhalſey. For that Court is limited to 


hold plea but in particular caſes. But this learning 
was 


4 F Was NOW. Out «f doors, in reſpec” that that Court 
$ as wholly takeaway 3 but how fs revived. 


. Wife dam ſola fait, and good, Flilf. 9 Tac. Ban. Feme, 
Rego 7 Wolverton and his Wife againſt Day. For 
elſe t 2 


. 27 Hens. 24.25, for the ſumyfi made to the 


> 


: Coke 4. part. 95. A. Slades caſe. For a Term be- 
poſed of. 


and it is. good 3 for if he ſarvive, he fhalf have the 
* Deed, Triz.4o Eliz.Com. Ban.Raſſe? & Caterby. OE, 


beneficia? manner as he ought, Coke « £1  part.231.4, 
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For doing of wrong to the Jammage df #n02ber, 
zoncbing a"thing beredtary, whoſhall bxve it. 
Baron and Feme joyn upon an aſfſumpſit to the Bare "® 


e party would be without remedy. 
Baron and Feme joyn in Trover arid converſion 
for x Deed for an annuity granted to the: Wife, 


Husband had an Acion fole upon the Aſknpfic 
to the Wife, and counted of the afſevipfir to him, 


Wife is made to the HuSband. 

Cotnmoner ſhall have it for feeding his'Com- Cons — * 
mon, though he be bur a Copyholder, Coke b.part.” ner- "i 
112.B, Mayes cafe: For lie is theredy dartnitied, - 
and no other Adon lies for him. 

Bat then it ſhall be ſuch feeding by which' he 
loſeth bis Common, or elſe cannot have it ini that 


Mayer cafe; De mintimis 3 Carer: 
Executor ſhall have it for putting him out of Executof- 
his Term by the Lcffor, Nat, br. 92.G, Regift.97. 


wade to an E-xecutor, Except it be otherwiſe dif- 


For money for Grain'ſo]d, Lib.1ztra.q.B Seft. 2; 
the Court there. ®. whether debt lies not. 

Upon an Aſſrmpſit to the Teſtator, to nary 
one vr Pay 204. Lib, Intra, to. B, Sed, 5. wha: 
che 


- z Y > « 


* Heir, © 


| : Joynder. 


\ 


Artion upon: the WY '" 
 theConkdenation theTeſtators «on is prejudiced, p 1 
if the aſſumpfit.be not performe: | | Þ 

Uponan aſſ»nepſit to ſave the Teliator harmleſs 


of an obligation, Prih, Intra.13.B, Sed.2, for me 


Executor is liable to be ſued upon its 

If a Nuſance be made.and a Feoffment is ke. 

: if this continue as anew Nuſance,the Feoffee hall 

' have an aQion, Coke 5. part. 101. A.: Penraddocks.. 

caſe. For the Feoffee is thereby hindred of en- 
joying the beſt of his bargain. 

The Heir ſhall have an a&ion for a Nuſance 
made in the time of his Fatherif it.be continued, 
&c. for: the. Inheritance is prejudiced thereby , 
Coke 5.part.101,4, Penruddocks Cale. 

* Two cannot joyn for calling them falſe Knave 


- ang Thief, 28 Hew.8.Dytr 19.pt.112. for they are 


ſeveral landers, and perſonal. 
Two cannot ſue in the Admiralty where one 


of them ought to have an Action at Law, 5 Ma-, ] 


rie, Dyer 157-p1.39+ for the Common Law is to 
preferred. 

Leſſor ſhall have it againſt Tenant at. will for 
voluntary waſte, | Littletoz 15. A. 14 Hen. 8.12, 
Brown. Gokg 5 « part. 13.B. Salops caſe, 48 Edw.3. 
25. Dyer 121.pl.17. 11 Hen.6.38. for an Aion | 


_ ot waſte dothnot lie. 


But not for negligent or permiſſive waſte, Coke 
$.part.13.B. Spy 6 caſe ; becauſe he is not bound 
to repair. 


Tenant in > Tenant in common ſhall have it againſt the o- 
| Common. ther, for breaking a Gutter between their, houſes, 


2 Hen. 5. 3.p1-12. for fic, debes uti twis wt aliens 
, #08 uoces, > 
. For making a Lime-pit| in his Land, which they 7 


have 


+4 
Wr'is : ' 


ave in.cort 0, by which th, , Water 
_ hig| ouſe, 13. en. 7.26; forthe ne Fe 
enants in Common may: joyn- io-ati "ion fos . 
a Nufance upon their Land committed , becauſe 
this concerns all their pratit, Mich. 7 Jac. Ban, Ge 
; Stone againſt Dromage. . _ 
"For taking of a Meer-ftone, 1 Hen. 5.1. Lib, 
" Intra.g. C., ſed. 1. for the Land. may thereby be 
Fiengered tobe lofi; 


_ gainſt whom this | lieth, 
 Itlies againſt an Adminiſtrator, upon an aſſum- Admini- 
fir of the Teſtator, Lib.Inera,4. C. ſet. 3. tforhe ſtrator, . 
cred beneſ by the conſideration , viz, their 7 
enate; 
_ Which cilts. "IFtees without rinks b 18 Ede. 
RL 
Againſt a Baily of 2 Baily of. goods, 12 Eds, Baily. 
4-13. & 

It lies againſ} "E2t and Feme, for not rep ir Baron and... 
$3; Scabanks upon. the Land, of. his Wiſc,7 F eg, Fomnke* 
31. for-the tort is done by che. Hushand as well 
as by the Wife. 

'Trover atid Converſion lies: againſt Karon, and 
Feme for the Converſion of. the, F 1G for.it is: a 


Bmeny to aQ: which bis Wife m may 00 Mich,7-;Fac, 
ny By Depend caſe; and þ an, Addn upon 
lies not. , 


ae can and. Converſion liet t.a inft a a ; A 
rier fot a delivery Td = Ly "A 
the Caſe.; :Poſch; 9 Fee. B 
hs ar edit Tr = ) Shop 
elivery to the Males n4 for x wh ; I 
Grenade. a dvi5 ck 23 3c is 


| Aſumſt. 


-  Joytder, 


| Tenautat 
will 


” Counſelor, - 


whom the Law: takes notice, 


'A'Con 


diſcloſes the Sit 
' fied:&c. 11 FREETE 7 524 uo 
Wpoy an pay s deb,” No, Lib. Hyd: 


chont cafe, t. 


1.B. Jeet. 1: Cake 9: [nate or B. Pin 


Coe 9.part.94.4. ark cafe ; wit vpoy the ſp& 


cial —— 
Ayainſt CHiirdiipatdeiis for ' not repairing & 


Gutter of the Church, which is #Nufance to thy 


houſe, Lib. Intra-19. D. ſec... For they ought to 
repair the Church: 'and' are lads Oral of 


Diyers do make: patniſt 
twof them © ew th ethe 


redead, then i and it is ſuffic t 
nudes that be chi ig goo {Y fx _ that" 0 


live and the othexs the thing was done , and that - 
* the ocfilrs ahldne? dead; How, Note Bui 


-- Brereton and hjs bigs ainſt Kit 


*. Regis, 
and Mils on 
h a' ale He acrd 


D7 for uprtride oO 

H rv advantage is the &of 
Agatoft Tiifaiit bt! wilt for" vohmtary wilte, 

its Nats ht 'Hen.8.14. Browns, Coke 5,4 

I Nt 


es on 121: of Wy 


five or tieglipertt 
P = B. Salops caſe 3. for kj Eve i 
Fxence| AS 
"per B # whe bode oe 
. 16.to fartsfie the debt ; for he is to hold 
in els irvine, Sk 


winft's M 
Aant.it 
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Attion upois the Caſe. =; 


| Apainft'a Teviayrin common'of a Hoaſe by his Tenant In 
Companion for breaking his Gutter between their <2mol- 7 
' houſes,2 Hen.5. plea 12...for treſpaſs vi& arms he  - 
- cannot have, becauſe he. is {eifed per jug. & pep | "1 
= Zout, 
For making a Lime-pit to buro Lime,by i > Bil. - 
his houſe i wits Lia oh 3 Hea.3;2.6. FP hj 
A having an ancient Light" B excds a houle Tenantfpt 
which ops it, and leafs it to: 'c; yet an AQtion, yeats. ; 
ties not againſt G,' becaule the Leſſee had done no | 
wrong, and he could noe pull it down, Trix, 13 ", 
Facobi Ban, Regis, Botds caſe. Xs theLawis _.... 7 
now' taken, whether it lies aga wy 
Whena inan rae 4 in S nt in a.Church, Vicar. 
and the Vicar will not ſuffer him'to make a. Sepul- 
 chre there, No. Lib. Intra. 8:8, ſell 7. for he di- 
ſturbs his Inheritance. 
Againſt Sheriff upon 2. falſe i return, Lib vr, Sheriff, 
| 1.4; ſeal, 
| © Upon retarning #icbil, where the party 
' fatficient, Lib. Intra. 1 ed1.2, for this is «Gl c 
recurri. TR 
F or what things this Aion tiet 


he or a Tenant by eligit that holds the "wg 

after his money tendered him, and. cuts the 
Frees, 21 Edw.3.16. vid, ſupra. 

- *'Soif Tenant at wilt cuts Ihe Trees, Liteletin 

BY 15-4. Coke 8.part.23.B, Sal s caſe, 48 Edw, Js 

YH 5. for thac is voluntary 1 a;for which he. is 


I:£ LB bt Trees with wal, 19 El 


I bn "or dituibinng of nien tooraets my Chapel Cheppel; 
| | R wit 


Fa 
Pe? ary. 5, © 
, 


© Atiion pon the Caſe... 
with offerings, 19 Rich. 2, Aion upon the Caſe 
; 52. This is now out. of ph Gin Ince ahe Refor- 


mation temps Edw.s. 
Againſt the Open x of the Land in. \ which 1 


x.Eftreite. have a Way, "he firaitens it; for I am 


| 3Diſturb. For, any manner of * Sifiurbance ig my poigs 
| O 


_ thereby abridged of my. caſcment,z3 " Hen, 6.26. 
For trenching of i is, for, the. former reaſon, 
Lib.Intra,616.C Sefl.i.. 


or part of my way,{o that I cannot paſs fo com- 
modiouſly as I di before, 14 Hen.$. 31 I.21 Hon, 
7: .35- 22 Hen.6.45.10, Hen.7 #21. | 

" If the whole Fay be nec FOpe the is not 
t owner of the Sail, it.lics,. 22 F. 33. Hen.6. 
26. 10 Hen.7,21, Fox. T am "wholly Geprived of | 
of eaſeryent, and, no 'other Age lies againlt 

m:; 

\  Soiit. Tertenant, 0d. others top 16,34; Hen.6. 4. 
ramen quere as to the Tertenant. : 

For againſt,Tertenant-that ſiopy all. the! way. an 
afize « of _Nuſance doth lie,,. and. Tor. this. Action, 
2z Hen. 6.14. 3 Eliz.Dyer 250. p1.88. '19 Hen. 
6.29. pl.49.Paſton. 2 Hen.4.11. pl. 48. Ne, Lib. 
Intra, 12. 6. Sed. 10. ©. whether two Agions | 

may not be brought in the former caſe.  _ . 

© "But if I have. it but for years, an Aion. On: 
the Caſe lies, '33 Hen.6.26. Nat,br,176, & 184, | 
L; eodem. For he cap claim no inherigaycs inthe 
Land where the way lies. -_. | 
" If A flops my way, and' eaſes the Land fo B, 
ic lies againſt B, if he do not open it, for <onti- | 
nuing of the wrong ; bytif A-bujld a Houle, nd 
leaſes it to B, there B carinot pull it down. for 
, to hy open my way,. for this js waſte io B. Tri i” 
13 Joc. 


® 
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JF 13 JaccRegs, Bolds caſe , "ad Ruthandllere cafe- 5 
' 4 therefore an Aion lics'not againſt B for not 


pulling down the houſe for that 1 were unreaſon- 2 


able. | 

But by 11 Hen. 4.' an AQton i upon the eaſe lies 
for ſtopping of a' way ingrols only, 'atid an affize 
of Nuſance for a way appendant.: 21 Edw.3:2:6, 


. '34 (Hem, 6: 4.*pl. 11. Note. the difference, one 


ſavoursot-the realty, the other is but perſohal. 

But: for: Ropping of 'a way. in 'mp-own Land 
' Treſpaſs vi & arms lies, and not this Action, 3 t 
Edw.3.: Attion upon the Caſe 38. 13 Hen: 9. 26. 
For there: is a plain breach' of the Peace” by di- 
ſturbing my poſſethon. 

But fos ſiopping of a Highway the Defendant 
ſhall bepunithed- in the Leer, and not'by this A- 
Gion;2unleſFthe party ind 'a: fpecial:loſs:4; for a 
ſpeciatiofs'admits of : aſpecial remedy,'275 Hen.$. 
26:5 Kdwi4i2.b.'7 Edu q $.' 33 Hen.6.26. Coke 
5+ parti 734: Williams cafe. ' 21 Hen, 7. 3 5-* Coke 
9. part. 13. Mayrs calc; For a-Court Leer Is to ve- 
dreſs fſuch/publick grievances. '. - 


If A fays, that Bhath'right-in- my Land fb Slander of 
years an AQton lies , * Coke 1. part. 177. Mildniays my Tiley +2 


caſe.' No: Lib, Intr. 30i A.ſeR; 27. but I ought ro 

ſhew how 1 am prejudiced by his ſaying ſo; of 
elſe it lies not, for his lye weteit A _ _ 
Law wilknot. puniſh: ot Ott 
-{ A bronghtan Action uponithe Caſe againſt S, 

becauſe thatB publiſhed: and declared fallly:,: that 
he had the Lede of the Land of A,andthat hein- 
tenided to ſell his:-Land;and-was thereby hindred;B 
faid, that he had'an Indent.of Leiſeasin the Count 
iy mentioned, and txaverfeth:thathe forgedit nor, 
D 3 F. when 
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| "prot p. 


I- when Brains right , though he bad none 3 
yet: the Action les nor, for i it appcars not whether 
he hada right-or not 4: 2+ the Count is good, be- 
cauſe it is, that it was againſt the knowledge of B 
' that it was farged 3.35; Sciews is not traverlſable, 
Coke-4-þ4r3. 18.Accale 34. See the Caſe atlarge. 

: For Roppinga Ditch by:which may: land is fur- 
moddorhs water, Nebr.88.E,,89,M, 39.Hen. 
6.32, 11 Hens Ba. 14 Kev. $, 31. ©. whether 
« lics orfuffering it to. be Gopped by negligence, 
WE. by another. as fy 

" Fox - hraoarngs. aDitch, by which my. land is 
overflown;Regift.orig. 109.4 Rt L be not thexe- 
by damnified. 

- For bxt@king of- « Scebank, by which: my hand is 
(urronndeil,Nerhr 86; 6X 8p.R,& C.Rrg-wnige 95+. 

:It ljes\nvt Gerd of: Coney+burroughs, by 
which | -loſepart-off.ithe profits of-:tny land, be- 
din themes that erected them had no ;pro 


inthe Coreg s for: they arc fere notwrg, 9 4 


part. 204» 08s: calr 3 and; itiis lowinl Fox 
me to kill them if they come upoaoy' ghound. 
| Þ; tamen inregard of ithe'trouble. 7,75) by 1! 

If one. bath a Bakebeaſeby Pecferiptivaand- I 


"> (et upanother by. hins'tp tbis prejudice;. for tho 


Law favours and peotedts. ancicut Rights, predu- 
mig they: had lawful cormencements, : 

- 1, For diſturbing my Eaily todjftrain fora 
arnercement, 18-Hes.6.9.,pht0. for thewrong is 
done rome 3 for tlie Baily4 is.my DR war Aer 
for my+benefic. oh | 

226 bor viſhodjng-e to diſtrain or to attach, 
| Nat-bro002% £, bs. Grovger-than wn manacer; 


caſe; One nan PRO: 2 3013347 
hs 4 | 3. For 
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| Mb upon the be Cab 
Mr 3, For, difiraining, morc Suitox ors to. come to 

ibs bl o be, Nat. -94-G. Coke 
14-163 B. for the 1 aw hates peek. 


= - th Br a re 4 
' 4. 'For dill ar) ey vicars i in their 2, 
_ : . Spiritual pofle{ ing ſat. br. TP and the Writ - I 
bs, contra legem & conſurtuUinen $i. .noftri , , & | 
cofitra forman 'afticatorum ,' face 
flrabn. ibidem. For thi Contincal Law Fon ” 
Clergy, and takes fare for their .cliates. to preſerve 
ea rom yiolerice.. 
me ; Agaioſt him "that ſets up'a "new Fair or Fair and - 
Matker agaitiſt my Fair or Market, 22 Hen.6. 14, Market. 
Ii Hen. 4.7 for I am prejudiced thereby in 
WY. ancient righ f. 
go eng; Eg Pp. per belly, 2 ud permitt gt 
lies, not | 0 a fitm s Ho car Fooens 


nemy. 
>.” Fot difturbing Colle to *ome to the 
Market. 1s Hen.4. 3. 5 29 Faw.3. 
8. Hen.6. b5: [Pig 91 bs rw, 3-32 tg. 
|: Fol £is as well a private gi loſt Fyiot  theih. &itls 
prejudice to che ammonwealth 
Z:*'For diſturbing me tohold a Fair or Market 
I6 Edw.2. 4 Adion Jnr caſe 47, for it hinders my 
Prof Ws 
'And the Writpas, that i held chiee days, oe! 
the, Count two day nd two half days, and go 
or it is all one in, nance: f 
Mike For Kew tne to take Toll in a Fair or 


4H lack Saas "4 21 Hen,”7. 16. quere, fox ie 
] ; | Fs af "For Tiling 8.4.9 another place out of the Fair, 
 FRepift.orig 
| theprofitis leſſened. D 4 1, Wheh 


107. 15, for thereby the Fair td 


4:44] 


Falſe Re- 


4 12, fox by the 


Me a ajab ta. : 
I, When th beta cyant. for life;o x yea rs Edo the - 


"Deed to hin Salford of .xet ler, 9 Edw. 4. 


53+. Wh, by the remainder in nn, 
2- Whena Decd is loſt, 34.: Hen, 6. 4 viz. by 


fe igence; for . the Law: Punilhech ne ligexice 
| i another is Jammaified, 6 WE 


3. When the Seal is broken. off, 39 Hen,6 6,46. 


Lib Intra. B. Sefl.n,& 3. either w Itully.c or Neg 
ligently. 


4. For Deeds fold with the Lad, and not de- 


 livexed upon requeſt, Ljb. Intros 5.A.Sef. 2. for 


theagreement j is not. performed, which the Law 
creat $, ESE 
5. For forging a Statute Staple or r Merchant, 


Nat.br.g6.B. 17 Edw.3.49. Regiſt, orig.115. A,& - 


B, to recompence the party wronged, though, the 
party may alfo be indicted for it. 

6. For forging of a Releaſe by which 1 loſe | 
my Ward, 39 Eaw, 3. «13: 
. (1. Forxeturning, me ſurmoned, and thereby 
Judgment js given by defayit again}: xe, where 3 
never was aka, þ but this was after the d death 
of the Summgnery, $ Hen. Gl 5 PW -rhe3 's. 
26 Aﬀſize 48. 
* 2, For returning : a id lands, 
Nat. br.93.b.3x Edw.3. fre $5 ies I am aloe 
by diſparaged. 

1. For ſetting. up a new.. 
of my Ferry, 22 Hen.6.1. 4 

2. For thxeatning 


. For diſturbing te we 


ology i 
128 :2Þt5i 2 


I 
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4 _—_ = 'F pI Y; F021 S > oh A . 
For diſturbing one to have certain walks in the-Forreft, 


 - Aftion upon.the Caſe. 


- Forteſt of Selmood, Coke 5.part.76. the Counteſs 
” of Pembrok#* caſczlor his profit is thereby hindred. 
"* Forercding a Warren or Dove-houſe this Acti- 
' pnlics not, although it be to the Nuſance of ano- 


are caſual and uncertain-profits. . 


"For executing Procels in wy Liberty, Net. br, Liberry. 


95-B. Regijt.orig.103 1104. 5 Edw. 3-150. ps. 20, 
for my priviledge is thereby abridged. 


3 * ” 


'\ "x, For hindring my light by making a Wood- Houſe, 


Ile, Coke 9 part.57.B.Alreds calc, le Count there, 
End 68, NoLib-Intre.l 9.B.ſed.16. 7 Edw.3.261, 
pl.15. 2. if 1 makeit upon my own ground, 
and for my own private uſe. _ | 

2. For infefting the Ajr of my Parlour with 
an Hogſ-skin,Coke ibidem ; for thereby my health 
is endangered, which is more to be valued than 
wealth. DT qe . _ 

3- With .a Dychouſe , Coke ibid. for they uſe 
many offenſive Drugs. 7 | 

Michaelis g Face Ban.Regis, Ward verſus Cheſhire. 
The Plaintiff counts that he is ſeized in fee of a 
Kitchin, in parechis ſanii Dunſiani in Loxdox , 


and preſctibes to have Windows into the Back- 


fide of the Defendant, and for his ſtopping, up of 
maximam partem,O&c. port. ToaQtion, and upon 
Not guilty pleaded it was found pro quer, and 
moved inarreſfi of Judgment, - F 


1.He did not ſhew that the Kitchio was ancients 


but it was reſolvcd,that it was implyed in the Pre 
ſcription 3 but by Williams this was not material: 
but Crook & contra, by the cuſiome of the Cigy, ig, 
may be ſtopped, if not ancient. '2 — . 
FORD Ee, ; 2, TOr 


Watren. 
ther, Coke'5.part.104, B. Boulfons caſe 3 for they 


+ 


4M 


B ..-2. For that the quantity was not ſhewed, but 
 ' reſoſvegit need not be, Coke 4.part. 49.Com.249, 
3, \Neither ſhews he the Pariſh in,which the -. 
3th is go mo pogarer d bom ge op- i 
' pivpg of the lightis the material pojat, and it was | 
thewed ahh that was; and he Ito had i 
judgment. Note & gue C.Ley a ceftjow., ' 
Hill. g. Jac, Ber. Regis, Haghes & Keme. A had 
an ancient houſe in Lovdoy , B builds a new. one 
which ſtops the light of A ; per Curiams, 1. That 
a man cannot by the cuſtome of Longon erect a 
——_ where there We IE EF £9 
flop the Lights of the ancient hauſe., 2. Upon an 
| uy Ara La. ary a man may ere a.new houle, _ 
and ſtop the ancient Lights of his Neighbour ; for | 
by the ſame reaſon that .his Neighbour erected his 
houſe more bigh, may the other at any time exe& 
his, buthe cannot enlarge his inbreadth orleogth 
to a 3 the Lights of- his Neighbour,vide 22 gs, 
n5. ©. Res 
* or removing a Plaint out of my Mannor with- |. 
out cauſe, 27 Hem. 6. 4. for therdby the proktsof 'F 
my Court arc leſſened. ps —_ 
-- For taking an efiray within my Mannor or Li- 
berty, 13 Edw.3,breve 674. 31 Edw.3.breve 333. 
bur #bidem., it les not before ſciſure of the firay, 
for before the Lord was not intituled unto it. *_ 
For removing a Mecrſtone,though one of them 
beTenant in Common, 1 Hen.5.1. Lib.Inera.9.C, 
ſe.z. for thereby. part of the Land may. be cn- 
pe ry to be loſt, and Suits may - thereby arilc 
couching the extent of the Land, | 
"1... For diſturbing my Cuſtomers to come to 
myMill, 1x Hen4.47. 41 Edw,3-24. 29 Fg: 


g 


be tas 


 MtaentheCnk, 


| ks Hem 6. 455 fontheraby my-Tollis lefſened. - 7-01 
haſt, Fox <creQing a.naw MY, Libdntrs.9-BSeof. EY 
#+ -M;-if in be noe to.the-hjndrance of 
" Ks, ancient Mill. 
Y :4;.Fas didguhiog 20, take ſeine af ap Office, Office, 
Y 6£42;30. for. til ſciluxe he: Rua receive/the 
Y profits thereof. 

'.  ,/2.. Fordifjurbing the Steward to. hold Cover, 
| Lib. Intra. 5, B. ScB, x, ©. whether it may: 
brought by the Lord and the Steward al? by 

_ cms itayay, for both may be damnified. ' t - > , 
.$-\Far difiurbing tocake the profits -which. bey ST er 
long to the.athee, ASS9->oh " G3. .r 
| therc is apparent d 
4 Againſtan Eſebextor chat xecures contrary 

_ tathatwhich was found by office, 9 Hen.. 6.:60. 
| fry the falſe return the party. 4ARGermns maybe 
jy $muficd, 
FT . $; If he make x s retura where. "oy office Was 
; found, 21 Edw.4.23.,0: 27. for he. is nota Judge, 
8 but Qfacer, 9 Hen, 6.60, wz.; to-return. the Env 
” py by the-Jury, and not 6 jagge of him- 
* {elf how the Lands were held. | 
© -+. 6+ For procuring a>falſe Oſkce to:ke-found,by 

which my Land is feiſed,: 47 Edw3..15- Kitchin 
175+4. for my Inheritance is thegeby. made warle 
by reaſon of the tenure. Thisis pow atherwils, = 
| -: Far creRing of a Dyhouſe which poyſons. my piſcary.... * 
'” Watce, by ecaſonnhees of my.:Fiſh dics,, Coke 9 4 
| 711-59: 4. 4ldreds gale; and fais itfar infecting I 
| the Air ny endgets 204 anteds i (} 43C1 
og For coercion, 348 warranty, and piro- Procure- 
'" me, 34 $4 _ for-this ment. 
"”  irqudulen dealing 


A Again 
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| jekFagur i "—_ = which hath | 
A aHowed oy kg for one ya fed A 
within the year heiſtays at” Glouceſter, 151 


2. 3 
School!” Tf: Þ foe 2 S:hoolmaſier for ercing a _ @ | 
in'the ſame Town the Aion lies not 3 foriths no | 
Nufance, 11 Hei. 4.47. pl.21. 22 Hen. 6:14./pri-i i 
ſore. and it is for the good of the weal blk 
which is to be' preferred before any ones private | 
| rofit. 13 & ; 
Sender Mu A fays that B hath right In my. | Laid: for 
my Tile. years ab Action lies, Coke 1. part. 177. Mildwoys 
| cafe,, No. Lib-\Imtro, 30, Ai Sef.z7. but 1 ought. 
to ſhew how I am rejudiced particularly,” elle 
there appears' hoceuls of Action. bY 
- A brought an'ARion-upon the caſe againſt B, 
becuuſe chat tie publiſhed, that he had the leaſe of | 
the Land of A, and that he intended to ſell:4e 
and was hitidred'3 'B ſaid, that he had an Inden- 
rureas in'the Cone i is meniloned , and traverſeth = 
that heforged it, x. when B claims aright,though 3 
hethad'none} yet the Action lies not, for it may be | 
he chought he had aright, and fo there cannot be | 
faid any mialice. 2. The Count is good, becauſe i 
it is that it 'wds againſt the knowledge of Bhat IN 
it was forged.” '3.  Scienri is not MG Coks 
F: 4 part.18 A. drop I4. | 
Lang, {3- For ſiopping a Ditch, by which my Land i is 
Fry 6/4 -.88.E, 89. M. 39 Hen. 6.32. ff 
| 11 Hen; 4.83: 14 Hen. 8: 31. "for the Land is s | 
wy made worſe, elſe it-will-not lie. | :-* || 
- 2 For not ſcouring a Ditch, by: which my Land s | 
__ overflown, Regiſt.orig, 100. A. 'Non-ſeaſhiiced'i> | | 
| panel aS well as a Misfcafances th 


F or 
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Is | berg a Seabank, by which: my land 
F F- is erode Nat, br. $6, F, $ 9.) B, & Ce Rag: 
E 2 ori, | antes... [-I65 
I-: It Pr po for excRing of Coney-burroaghs, 
by which. I loſe the profits of qmy.La » becauſe {5 
: vs party had no property, in;;them,.. che: [$5-parf: ©. 
Boulftons caſe 3 and. I. may:take ther upon 
| F, land and join it, vid; antee.;; 1; i 
1. It one hath the trade of a Bakchouſe by Trade, 
- preſcription for the whole Town, and another e- 
' recs another and ſells, an Action lies, Coke 8. 
aft: 125.caſc,of Lyndon, 19 Rich. 2. : Aion ſur 


aſe. 52,, The Law.! favours Apcient. rights, fore 
tends much to peace. ddd 3 . 
| ok Fox. vlog che Li .of : Dyer.inR without 4 
(ore the Arhinſbop of Jouks, Regis arig: 4 
* 10S, Fo 4 for, the.priviledge od | 
| ce ef im band v6} SHS y 
et; Ws 19, of the pl filme o : 
ayrcards, "yer. e180) Action upon 
| go caſe ag tha uſe the #rede,. becauſe 
the Grant © is void,, Ele LH:f9rt. $6. A.:Mayopolies ; 
for it is a Mono ly, which is agaiph che -pubitck 
od) andthe libprtyof the Subjeſds., .c . 0s 
: -Tepantat wil | makes vahuntary-waſte, av AQibn waſte. 
'of waſte lics apainf} him. Lit#4ar9n; 35: A.24 He, 
. 12+, Brown.Corg 15 partsB.! Salgps calc 48 Ealro 
3. 25. Dyer 121. pl.17. 11 Hen. 6.38, and - not 
b+ an Action on the, Caſee + CORE. QT «Dt {1 © ITY | 
For diverting of part. of the Aream by the Warter- 
annref the Land «. by.whickghe Gxcemdwko- 


'42 
in 93549 3d} boat? 


"IR 155 | — 


\ 


Mb works Gl I 
; [Keke even] ed djoris þ 4+ 1H 0UBRRG Nies. Pt. 2 
lis;Dyev 248 1:88. a 4s WR tlic. 
"Tat BY, for that is pref craltothe Free- 


& * 
{3 S{27 


' Watering: {'Forfi ow'Pit that ow He for Pop! ot: 
| waning | ws w kce,2T Her, 
| born. NoL45:Detract 8, D:* Reg ng r thereby” 1 


that digged it loft iy ori baſerent., 


$38 E $63 1 | ITS; FIT. | y 
a cots, ache! Count; oy ft 
plareand time;'22/Her.7:F2; SR: :@tbn 
are not traverſable, _ x; Fete” ira 
Ir ought t6*have the fithe" certainiry 
Cons Cs to'have' tht” eff 


year'mF day," 


cine _— the £ he Land Foyt 


he Lenſng ri 8 
uppoRth hor” che 'bytych 
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L125 060d AN 13, 4JI5J", 


a > Þ > broughe.” > i 
The Proceſs, t« before opptirants\' 2, Tat ns 


425% za3'vgd ment of % 1739 "10, g01215v15 Hi iT 
tae Commer 1aw-u'Coy oe ite not; 43'E 
_ Colp 10) fhraLd”: The 
was reprivites whic 
cerned the cfitate only, +©*% 


" Aion upon the RY 


- But 16' Hon7; cap. 9. fuch proceſs. is given in 
"ab Attion fir It Cafe in Ban. Regis & Com.Ban. as 
| for Treſpaſs Or debt, Br.exigend.29. vid. the Ste 
- ' "The Judgmems, * 

' For'not tk of a Bridge per quod, &e. the 
' judgment ſhall, be to rome darnmages. tothe 
party darnnified, and a Ditireſs.to the Sheriff to. 
compel che Defendant to repait to prevent. further 


ad to £18 = 44 aol 


[Iu Fix what things Hr, x 
"I Foe chafi g Hicep into the. water, 2 Heu.s: 7, Chaſing 

 11.B, "gy if the Sheep he not hurt by it, if it do Sheeps 
nor lic? Te ſtems not, © | 
- 2, Fortaking of Sheep delivered; to ine. LN 
|. Year to. dung my Land, Nat.26.B & D. 9: for 1 

ru am Uawnificd. 
gatolt him chat T give initey ro$iv2.ro 


|| my Attorney and he g's it, to'my 3dvi 1 


_ 20 Hen.7. 9. for or heres breach of ful by. whic 

I am fGathnified. 
2. If I lend my Plate of other goods t6 SHE, For goods 
BY. and he waſtes them, or miſbſ&h them ,, or con; lent, and 
Y vercs then! to His owo uſe,z7, He2.8.2 5.28 He. 8, arcwaſicd. 
” af _— 2 5 «per regeny 4 — .2 Edi, 

| þ 23: 21 Edw.419., Crock, 2' Hex. 

LH L2. 1:43 here the Law cxeaces a truſ and 


Erevan, whith is broket 
ch cu wy Tices,o ah 
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Aftion vpen; = Coles” 


LY ainſt my Butler that breaks: my Hana: 3 
pn, 13 oE. ++ 27.: Now it is. Felony bythe Sta-, F 


fute, D. i 1 
6. Upon bailment of a Bag, in which was 20l, 
and he bzeaks the.Seal,2 1 Edw,4:30 pt. 25.  Þ 

- 7. Sofor an obligation , 39 Hee. 6: 46. Gi Þ | 
may be darnnified thereby. ... " 

8, Againſt a Baily of "Beats "which kills them, 

- Littleton 15.4. Dyer 121.p1. 17.,14 Her. 8.12; 
' for he hath no ſuch Anthority quatenus. a Baily. 

Goods not The Executor comes to the Heir 31 days after 
delivered. (ho, death of the. Teſlator , : and- demands the_ 
| Soul are in the. houſe, ones refuſes rode- 


will ie traded.” IP | 

Wood and'*©ﬀo it» 4 fold 20 cords of Wood PO DT : 
Eftovers. a{ſignment, and afterward ſold 4090 to.G to TR | 8 
| at his cleQion , and affigns toB, which he-ſhall 
In and 7 #4 takes them, . bs” (hall have an Action a- 
gainft C, for the firſt bargain was mags with him, 
Coke 5.part 24. Palmers cales E | 
2. jy Sala for years ſhall have Eff overs in the | 

' Wood of B which {hall be cut,,. or; have an Adi; | i 
Feb Coke 9.pert. 3 12.B; Moyers as. if he be hins | | 


i, 7 Hen.7. 2. for this is a misfcaſance_in_the 
Gyn” which, the Law Legs: wght.to. be 
2. If he things delivered 7 r DD xc: | | 


+. Againſt a Cartier,that breaks, Pots 20d Ghk i : 


the Carrier, yet an AGion lies agat ic Maſter, 2 


CBC a Ban: Regis, Wornball & Trae d | 


»; 


Aion upon the C aſe. 


Y Forthe Mafter muſt anſwer for the misfeaſance of. 
 Þ his Servant. - 
MM *« x. For delivering 
 Þ who! delivers him to C, cothe_ uſe of A, *who- 
- © ſpoils him, A ſhall have *n Action againſt Cc 15 
 FEadw.4.13, pl'9. 2. for the Horle Was delivered 
for the ES of 4. 
- 2, Againſt a Smith that pricks'my Horſe, No. | 
 br,g4-D. vite the Writ there, 17 Edw. 4. 43- 
' Edw.4.6. 46 Fdw.3.19. 3 Hen.6.36. 14 "wy 
. 18, Regiſt. orig.105,A. 4 Ede. 3 6: pl.rt. For 
misfeafgnge, for the Law implies 1 he ought to tbe. 
Skilfu] arid careful.” 

And if the Smith lends the Horſe to another, 
who pricks him, AQion lies againſt the ſecond, 
12 Edw.4.13. "B. if it hes not alſo 'agajnilt che 
Smith. * 

A Servanit brought a Horſe tothe. Smith', who 

Y Pricked him, by which the ſervice of the Malier 

| is negleRcd 3 the Maſter ſhal} have an AQipn, 
Hill. Jac.Ban:Regy, for the dammage COmes 0n- 
ly to the Maſter. 


For taking my Pigeons with engines, 16 Edw. Pigeons, | 


© 4-7. or ſhooting of theim. ' 
Y For playing with falſe Dice, Nat. br.g5.D. Re- 
' giforig. 240; No. Lib, Try. b. Jed. $. or fox cheat- 
Y ing with true. 
| Thefame lay of falſe Cards, Coke 12. parte$7. 
F = Menopokier ;' for the Law puniſhes fraud Ib all 
WM mgs. 
| | 2. For diftraining' 
FF when he had other things diſtrainable, Nat. br.93. 
YL -Regi « orig. Ioo, B, Coke 4. part. 95. 4. 
|| Slader cafe; in reſpe& As Is of him Hove 
| -"Other 


"4 


a Horſe to B'for ſaſeguatd, | A Horſe. 


Dice and 
Cards. 


of 'a"'Horſe 'of a Prelate”, Diſtreſi. 


IX 
: 
- 


other goods, and: his, damage for, want of him.. 
&. ramen. 


:2. For diftraining in a High-way, or in any i} 


itual Land belonging to a Church, . againſt the- ' 
Sip of the re ig 4 E.Regi by | 
. 3. For difiraining one to come to. my Leet,, 
when he owed'no ſuit to my Lect, Net.br. 94.G. 
fox the diſiraining was. unlawful. 
'For diftraining Cows., and then .impounding, 


= ghemcill they calt their Calves, Nat. br.86.E, ©.. 


. 


Eſeape 
from a 


| Goaler. 


Deeds. 


if the diſtreſs was not abuſcd, it it lie. *« 

For diſtraining Cattel of the plough,or Lambs, 
where there was other ſufficient dilixels, Lib.Intra. 
226.D, Diſtreſ,, the Writ there; Nat,br, 96.B. for 
a mans. livelyhood is favoured in Law , and alſo. 
tillage. ©. if _the Lambs be weaned. , 

The Count hall” not ſhew that there was other | | 
ſufficient diſtreſs , but it ſhall be contra. formam 
Statuti, which provides againſt ſuch difiraining, 
I4 Eliz. Dyer 312.p1.86. 

And it. lies when the Tenant hath made agrec- 
ment for the Rent, and yet is diſtrained, 18 Edw. 
2. Quere. 


For diftraining i in-a Liberty where the Con- | 1. 


tra& was. not: made”; Regt. orig. A... per le. Stat. 
Weſtm.1, cap. 34- which. dirc&s where Diſtrefſes 
ought to be taken. © 
By.a Goaler againſt a Priſoner that eſcapes be- 
ing committed per Auditars, Nat. br.g5.C.130.B. | 
the Writ there ; for the Goaler is liable, and there- 
_ fore it is,reafon he ſhould have xcmedy agaipft t the 
For t tearing an. Obligation delivered « to be F 3h F 
30 Hen;6.44-Lib-Injra-7 Hee I.for this is breach | 
of; 1 tru . The 


A 


Aftion upon'the Caſe. _ 6 
. . The Defendant pleads; it was delivered in the 
nature of an Acquittance abſque hoc, that it was, 

&c. Lib Intra.7, B, ſefi.2. | n- | 
." Againſt a Ferry-man that ſurcharges his Boat, Ferryman. 


E by which my Horſe is drowned, 22 Affize 41. for 
' 1 am damnihi:d by his misfeaſance; 


1. For forging of an Obligation that is put in porgery 
ſuit againſt me, 5 Edw. 4.126: pl.44. Coke 4. parts & 


' 18. B. caſe 14. 19% 8. for the private datn- Counter- 
t 


mage done'me thereby. 
2. For forging of a Reſignation, Regiſt: orig. 
114.,B. 4%, 
3- For forging of a Will, 5 Edw.4 120.B. 
© 4+ For counterfeiting a Letter in the name of 


feiting » 


Fl 


' his Maſter, that the Plaintiff would ſend his Ma- 


_ ſter 204, upon which. the Plaintiff delivered 20 /. 


4 > tothe Defendant, 33 Hen. 8. cap.x. «Paſth. 7 Jac, 
= Pan. Regis, Tracy verſus Veale alias Smith. In all 
NY theſe caſes an Indiment dothalfolic, becauſe ie 


Y is contra pacem. 


For taking away A ward,: he ſhall have a value Guard, 


' of che marriage,29. Aſize: 35. and not this Acti- 
. on, by a Writ de valore maritagit, . 


Tv" 
- 


For putting ſomething in. my Ditch, whereby Grain 
my grain is drowned, Regift.orig.95.B,97.4. and drowned, 
thereby made:worſe 3 clfe ©.whether it lic or no. 

For. menacing to take my goods, if I do not Menace. 


| Z ive him 201. 7 Edw.q42. ©, 


For taking away my Palecs , -quere whether Pales, -* 


Þ Treſpals vi. 6 armis doth not lie, 15 Edw. 4.. 4+ 
'F. .. Forputting in a common River piles,by which piles, 
4 my Oxcnperiſh, . Not. br.92.F. otherwiſc'it ſeems 


F it lies not. 


oY -.5 | E 2 For 


ON. 


ProteRi- | 


Ae on ; #pon uthe Caſe. | 


For taking my goods after protection to me | 


granted, Regift.orig.12.4. Q. for I may plead 
my ProteQion upon a Replevin. * + 
By a Sheriff againſt one that reſcued one in Ex 


ecution, Dyer 241-p1.47. for the Sheriff is there- 


by in hazard to pay thedebt, 
I. For taking my Scrvant out of my "TIPES 


my prejudice in the intendment of the Law. 
Not his Servant is a good plea in bar, 20 Hes. 
7.4-pl.13. Finexx ; of the Action for the Defen- 
dant to plead,vizs tempore Captionis, 


2. For inticing. my Servant todepart, and him | 
to retain, 11 Hen. 4. 23- for this is fraudulent and 


unconicionable. . 
3.For beating my Servant , though he ſerve te 
but for pleaſurc, 21 Hen. 6. 9. ſor:T receive pro- 


fit by his ſervice, and' do loſe it by beating of him. Þ. 


But he ought to. count per. quod* the Joti his 
Service, Coke 9part.113. A. Mayerscafe,1$ Edw. 


- 4-27 +p1.24. 2 Hen.4:12. ph.49..28 Hen.6.14.and | 
there was omitted this word per and yet good, for 


the ſenſe was good without it. | 


And if the Plaintiff have a verdict and Joth 1 
not count as aforeſaid, he ſhall never have judg- i 
ments. Crooke 21 Hen.7. 71-pl.15. becauſcit dogh - 4 


not appear he had cauſe tobring his Action. 


| 19 Rich.2, Aion wpon the Caſt 52. for it is to 


But he need not count of the'retainer, 21 Hen; | 


6.31. pl.18. 22 Hen.6.30.B, & 43.'B:.31 Hen,' 
6.12, pl.2. for if he-was not his Servant the Do NF} 
fendant may traverſe it. | | 
1 4. For. menacing my Servant, -per quod, &c. | 
. Regiſt. orig.94.B. : for the loſs of the PAR the '" 


main cauſe of the Acion. 


—_ 
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 Aftion upon the Cafe. 


5- For aſſault and battery of my Servant, per 
quod, tc. Regiſt, oig.102..4A, Nat. br.91. vide the 
count Lib.Intra.613.B. ſei.19 674.C. ſed.1. 

. .. 6, Foraflaultand battery, and impriſonment, 
- till che Plaintiff made fine, per'quod damnificatus, 
 ©c- 19 Hee.6.35. pl.37. | 
| | 7. For battery, mayheme and impriſonment, 
| per quod damnificatuf; &c. Crooke 7 Hen. 8. 180, | 4 
| '4 4 p _— 4 
2 , 8. When his Dog bites my Servant, per quod, Mi 
&c. Regiſt.111. A. ſervitium amiſiz but then he 
muſt count that kept him, knowing him to be ac- 
cuſiomed to bite. | : 
' _ A good plea to theWrit, that it was his Wife 2 
that was bitten, 7 Rich, 2. traverſe 206. for then 
his Count is falſe. Bo oy 
| 'So, that it was his Farmor, 13 Rzcþ. 2. traverſe 
210. | 
So, that it was his Prentice; 2. fora Prentice 
is a Scrvant, 2 Hea.6.31.pl. 15. | 
: So, that it was his Companion, 37 Hen. 6, 7. 
P#5.13., | 
Apainſ the Leſſor that outs the Executors of Term. | 
the Term left to the Teſtator, Nat. br.g92.G, ©. 
whether an cje&Ement doth not lie: 
 _ And the Writ is there by Summons not per 
. * pone per vadios, &c, Summons is the ancienter 
'» Proceſs. - 


For doing of wrong to the damage of another touch- 

ing bis body. 

RY For lying in wait to kill mes or take me as his xying i 
Villain, fo that I dare not go about my bulineſs, wair. 

2 Edwp. Ae Jo I7 Edw, 4 4 Regiſt .orig. IO I, IO2, 

| E 3 Crooke. 
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' Crocke 13 Hen.7,26,27.'2 Hen.7.12. pl.15, Coke 
4+ part 18,4, cafe 14: for the Law highly prizeth 
| life and liberty, Saha 
E Note, Adio quod metus canſa fuit, datur ei qui 
probabili metu rem ſuam tradidit, vendidit vel pro- © 
miſit, verſus eum qui metum intulit, & dicitur me-. 
tus probabilu qui in virum canſtantem cadere poſſit, * 
2 non in bominews —— , Bracton, lib. 3. 
cap.4. fol.103.B. It muſt be ſure grounded on 
a reaſonable cauſe of fear. 
Arreſt, I. For arreſting me in the name ot B, without 
3 his conſent,. 7 Hen.6.43. pl. 19. for it may be'he 
would not have arreſted me, though he had cauſe, | 
2. Forarreſting me without cauſe, 8 Edw. 4, 
13, 
| But this ought to be by collufion to vex me, 
43 Edw. 3.20. for if there be probabils cauſa it 
lics not, for one may be deceived in the Law. 
3- For arreſting me to appear in the Marſhal- 
ſey, where I wasnot ſued, 3 Hen.6. eſtoppel 18. 
10 Hex. 6. 13. 7 Hen. 6. 30. for this is vexa- 
tious. | Fs 
4. For arreſting me in London, knowing I was Y 
priviledged in Bank, 7 Hen. 6.45. for I amde- | 
barr'd ot my priviledge, and put to more trouble. 
5- Againſt a Sheriff” for returning me ibil 
| where 1 had lands, by which I was taken per 
Capin, Nat.br.g3.b. 31 Edw.z.Proceſi 55. for his 
8 falſe return to my prejudice. - 4 
J For arreſting me and bringing me before a Ju-- 
E ſtice, where I was indicted and acquitted,and this 
js good cauſe cf Aion although the time of the 
arreſt is not ſhewed , becauſe of the vexation, 
Trin, 7 Fac, Bax, Regis, Olivers caſe, which is «4 I- 
me” F.  cauls ” . 


[- 4 _ & EM ISS. » > 
LESek 8 X td nba 7 - > pa a 3nd £m the 
HEL att. © IF 55 CO SENS at Ys He Abe nook = o 0 {nog >; Ss 52S G T 7 TI 
FR ee; Weed rd Ie oO do Ws es FE Ea it $ y 
, els IL EE IS a FT es I. 
: "7 


1 a4 oy _ 3 
5 oo RI %s 7 . CF F. 
os Ft _— 
: Fo = by 
- 
. D*.# 
i x 


—_ Atlon'ngen' ah _ , - oe” "Ml 
F cauſcof the Aion, and the time is not mate- 
bt rial :- 

If one exhibit Articles toa: Juſtice of Pavgs As! a 
caink B,; to: have' him bound:to his'good Behavis/ 
our , no. Action: lies for this, | becauſe-it is- in- 
courſe of Juſtice, Coke 4. part. 14: B. But qnere if 
the Articles be-falſe. - 

+ For putting Irons and putting i in he Stocks,and Gian 
giving little ſuſtenance to one committed: for 
Debt, or Arrearages in Account, Nat.br.85. H.:for 
the Law warrants it not, and he Law hates cru» 
cltY» | 
| 'For procuring another; to PA indicted wi Indie- 
cauſe, Not. br. 114. D. 116.4; viz. reg ment. 

4 cauſe. 
|  . For procuring Bto be indited\ for a common 

BareQor, and he is acquitted ſecunduns Leges Au- 

glie, 1. good, although that the: Count was not, 

thathe was lawfully acquitted,fer.it is fo implied; , 

2. he ought to have Counted quod inde acquieta- 

'txs fit, or words that do amount- to ſo-much; 

Mich.7 Fac. Ban. Regis, Rett.q.07. Bell verſus Gam - 

ble; tor elſe there appears no eauſe:of Action. - 

. Fox threatning by. word or writing to beat me, Menace. 
if I come out of my houle, 17.Edw. 3. 4. vide 
Bratton, lib.3. cap.q. fol.113.B. for 'I an thereby | 
hindered in my occaſions, and ſo damnified.. '--. 

For threatning another of life and member 1 
10. Edw.4 6. the Writ and Count, Lib. Intra. 661. 

B. ſe&.1,2. for he thereby yocs.ia fear , and fothe 
Peaceis diſturbed. : 

For putting poyſon in my meat, Regt orig. Pope: 
102.4. wittingly, to the hazard of my life or 2 
health, | | . «3 

E 4 ; Againſt 


ws ” 
—_ 


_ - Againfia Chinatieitins hopiſieche bodyby 

his Medicine,. 21 Hen. 6. 55. 11 Rich. 2. Adiom, 

_ -uopon:the'caſe 37. For-in is eithet a. -misfeaſancoof A 
igvorance or of- malice; both vr pax") PRA V\ 
ble on thoſe that underiako@'teall and{ekAl.cs. :- > 
F or Gs a bing to oe Y Ah of bes tiwcbing 

bis Name, which is Slander ; " it turns to te 

_ +prejudice. 1c] 

. Dicituy quod Fraudalofans fox erale a 
and fignifies that which one does to rn overthrow: 
of anothers credit and repute; therefore it is con- 

- ..ccived, that if. theiwords arc fpokew tothe: wrong 
of another, an AQivh lies, Kitchin'3 734. a _—_ 
intended injury. 

-Fitrantem Of Fi8 200 folum cum quis. FR par-. 
cuſſls fait, vorberame, vnlneratu, vel fuſtibus coſts," 
veram:cum 6i.couvitiium dicluem fuit; vel. de eo fa- 
Gem erimen fameſun,e bujuſmodi. Bracton, lib: 3+ 
folT5s,4. | 

'Therc are two kinds of deſamations, Spiriual 
and:Tomporal; \Ner.br.5y.. . 

. Note, whcn words arc: not ſpoken adjetively... 
+:--If, they: rouch one in his Profeſſion or Frade they 
are-aQionzble, otherwiſe not , Coke: 4. part. Ig. 
caſe 15.  &. AdjeQive words argincertain, and” 
gaſks nothingipoſitively or diredly. atfiemative.. 

. Alſo if they imply or prefume-an illoyaba, 
viz. ayainſt the publick Peace ,/ then an Aion 
lies alchough. chey are {poken: adjectively , but if 
they imply an intention only, then an Aion lice: 
not, Coke 4.part. I9.B.caſe 15. for: the Law puni- 
ſheth not Intentions, except it be in cafes of Trea- 
for 

It 
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| "" Miajans 0 Coſts * © 
3B  T1tlies notfor calling ove edt, becauſe it\ Adulterer. 
BH bclongsto the Spiritual Court, 27 Hen.8.17. Coke: 2 
A 4.p0re:17.coſe:11; but nowit doth, Greaſe Adul- - kw. Mi 
Y \\ texy is-made death by alate Statute. 12.5 4 
TY |) 2. ForcallingamawBankrupe it lics not + gs: 
. man be a Merchant, or uſe a: Trade, or get his 
ving by buyingand ſelling, /Poſeb.q4o Eliz, Bec" 
hide & Conſtable ; it was there doubted, thewone 
Caſe was cited in-Bar.Regry, . thatit did nor lie; 
2. For ſaying that B will bes Bankrupt within 
two days, it lies 6 Edw'6. Dyer. 72 p1.6. Coke 4. 
part.fol.19. for he is impaired in his-credit:, for 
none will truſione' that is likely:tobreak. oft 
3. A ſhews that he was a Shoemaker, and did 
uſe to buy and fel] per 20 years; the Defendant | 
ſad that he was a: Bankrupt,and this way good al- 105 
though he did not ſhew that he was a Shoemaker 
fox 20-years, for itis implicd in'that he-ſaid, he 
uſed to buy and-felb per: 10 years; Mich. 9' Fac. Box.” 
Regis, Dayet, Chandler. 
4. For. calling.a' Mexchant Bankeupe-Knave ie 
lies, becauſc-it toucheth him inhis Profeſton, Coho 
4.part.,19.4,& B. in both the words. ' 
. - 8. For calling one Baſtard, it he be an Heir, Baſtard. 
No. Lib 1ntr.28; ſedi.25. Trin.25 Eliz.Ban;Regis. 
2, if, he be not an Heir , and no ſpecial ——_ 
laid. 
” » i # ndends fo cet Btoa Church, and E: 
ſays that he is a-Baftard, by which he is not pre- 
ſented, B ſhall have-an Aion, .Coke 4. part. 17. 
| caſe 11. for here is aparticular damage laid:; 
For calling one Bawd it lics not, 27 Hen'S. Band. 
 Kitebin 173: becauſe it belongs to the Spiritual. | 
Court. : if it be ſpoken in Londox it lies 3 
and 


oft 6 And'me Gems the am ic Lawgf iebe inthe Coun- 
tre "Y FI et f 7 WEF ; 
laid to:B your Aitorney is a bribing Wave, TT" 
AQtion lies becauſe- it toucheth him in hisPro- © 
feflion, Mich. 1'1'f ac:Com. Bon. Tardly:& El. 4 
For a-bribing Knave is: one properly that gives 
bribes,.: and not a\taker: of bribes; but that i is not 
fair praiſe, 4 | | 
. A' ſaid of an Attorncy, you are well "auth © 
be acorrupt man, and' to deal corruptly, Action 
lies, Coke 4.part..16. caſes. for he is ſcandalized ' 
in his profciſon. -.:; - | 
For calling a-man: Po wall Miſſeaſor or Bare- 
Qor, iclics not, Kitebin:1973.4. vide 22 Aſſiz.q3. 
2: tamen of the word BarcQtor. 
I. -For calling a man Couleneri it lies not, ol 
4:part.15.B. ©. | 
2. Thou art a Gooleding Dn and haſt cou- 
ſened: my two kinſmen-of Land worth 6ooo /:. 
and I will bring thee to ſtand upon the Pilloxy 
for it, the Action lies-not,- Kitchin 173. B. ©. 
zamen, for for calling one Cheater lately adjudged 
aQionable in B. Sin Parkburſ and Bramptoys caſe, 
by Glax. Chief Juſtice.” 
3:4 is a Couſening Knave, and I have otoved | 
hima Coufening Knave for ſclling me a Saphir for 
a Diamond, it lies not, Kitchin 174.4: © ©. if the 
words were ſpoken of a Goldſmith-or Jeweller. 
4:If-Sir Jobs S.might have his will, he would 
kill -all-true. Subjects and. the King, and he.is a 
maintainer of Papiſts and Rebellious perſons 3 up- 
on Not guilty the Jury found that he ſaid, I think 
in my Conſcience #t ſ#prs, &c. 1. the words are 


aQionable, for ſcandalum aicitur quod. paris rai- 
nam 


” 


4 ſrom puniſhing Vice. 
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Ee vecafionens ruine, 2. the Jury ſind the 
. - ſubſtance and'no variance', Miebj 14 Fac. : Regis, 


Sydenbam & May ; one muſi not tell his thoughts" 
to prejudice another. 

\ Thou art an Enemy tothe State of this Realm, 
an Adcion lies, Hill. 4o Eliz.Com. Ban; Hooknell & 
Smith. 2. tamon,, tor the words' ſeem very du- 


bious. 


It lies for writing 2 Libel in a paper, and athx- "Slander i in 
ing it to the Church-door ', by which T am to writing, 
enter, 17 Edw. 4.3. Lib.Intr.1; B. ſe.4. for it is 
in effe& ſpeaking of Scandalous words. 

For calling one falſe Juſtice of Peace it lies, nag Ja 
4 Edw.G6. 22. if ſpoken in relation to- his Of- 
tice, 

It lies not for. calling a man falſe "Knave! Falls 


Kitchin 173. B. for the word Knave Is a general Knave. 


word, and a word of hear; 

r. It lies not for ſuing a man for, Forgerys 71 Falſe ſuit. 
Kliz. Dyer 245. 

Becauſe for falſe Action Paawinee nulla pena," 2 
Rich,3.9. for if the Action be falſe the Defendant 
ſhall have his damages pro falſo -clamore. 

For this is in courſe of Juſtice, Coke 4. port.14. 
B. And if it would lie, men would bc terfified 


2. But if one be ſued in the Star-chamber for 
a thing not examinable, there an Adtion lies, Coke” : 
4art.14.B.caſe 3. Ne.Lib. Intr.23.B.ſe.21. For 
AQtions are to be brought in the Courts proper 
ro try them, and not in Arbitrary Courts.Ergo ©. 
whether an "ARion upon the Caſe doth not lie 
for ſuing in Chancery , where a plain AQion lies 
at the Comes Law. 
3. But 
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E  Attien upon the Caſe. 
3. Bat if one bring-an Appeal in Com, Bon. it 
| lies. not, becauſe this\.is in the .vature of. a Legal 
ſaic,though brought.in a wrong Eoure, - 

x. For callirig a Judge a Felon, 39 Aſize 19. 
Kitebin 173.4. for Felony. is Capital. _ b 
- It. lies for. aying that-one, had; forged a Deed, - 

T \Eliz.Dyer 285. for Forgery is indicQable.'-  - - 
7. Forcalling one'Heretick it lies not , becauſe 
..It properly belongs to the Spiritual Court,27 Hem. 


yrs : Al 4.27. Regift.orig.54. Caks 5. part. 57.B. Specotts 


caſe. And the Common Law Courts ought not 
to entrench. upon. the Spiritual Courts nec. 6 
contre. y; 

+, Butif one Gid of Fl Divine that he.is a'He- 
retick, by which he loſeth his Benefice or Preſen- 
1. 'fatipn, Action lies, Coke 4part. 17.caſe f1.for there 
iis a, temporal loſs. | | 

1. For calling one Thief av; Action lies, 37. 
1. :Hes.S. 1 _þ Elis. Dyer.236. pl.26. Lib.Intr.12.D. | 

ſedi.2. Hi rs Com, Ban. Reques<ale, Dyev g, 
pl.112. a 

. Common voice and fame is not fufficient to.call 
a _ Thief, 26: Hen. 8.9.Dyer 236. pt. 26, for it 
may be. alſe... | 

he may :aflifie chat the Plaintiff fiole ſheep, 
Mich. I3 Jac.Com.Ban. Cuddinſton &. Wikias, or 
any other thing. the ſicaling whezeof is Felony, 
or pety Larceny. 

. For calling-One Thick and caubog him tobe 
indicted where he was acquitted, 27 Hen/S. 11. 
Lib. Inty. 12.D. Sef.2. Tit the matter* was ſu- 
ſpicious. _ 

For ſaying that 4 had ſtole ſheep, 27 Hen. 8. 


22. | 
For 


Aftian upon tbeCaſe. 
For ſaying c<hai'4 ee B, 26 Hex: Ts. 


9.-pl.11. 
A 1s a falſe Kivve: aad nies my houſe on " 


I ;  - Seſſions day at night,and wouldihave robbed "mc, 


and did break my doors, and:did: put-me 4n: je6- 
pardy of my'life, '28 Hen.8.Dyer pl. 173; for'the - 
words are very ſcandalous, Meery, 40a —_ very | 
ral. | L2, 
- A is infeed with ſack, 7 Robbery has he d 
ſmell of it, 14 Eliz.Dyer 317. p4.8. 6 Edw. 8. 
Dyer 72. pl. 6. for' ir implies that he was accelfory 
fo it. 

There is 2 neft bf Thieves:atB, .and Gs whe 
maintainer of them, and is'a irong Thief," Dyev 
75. pl.2. Q.if the firſt .wards alone are oGiona- 

e. 
| Men cannot have their Cattcl go-up and dou 

the Common, but B and his Children: will (ki 
them with Barbers Dog, no:Acttian lics, Dyer #18. 
#1:79. for the words are not [candalous, m—_ 
are general and incertain.: 

Thou art a Steal-pown , and the Grft Gown 
that thou diddeſt wear thou fiollcft, abd them did+. 
deft walk up and down in thy fiollen Gowns, -and - 
haddeft no Gown until thou -diddeſt- teal one, 
Agion lies, No, Lib. Iur. 22. D:ſe@.20. 'veciuſe 
there is a particular aQt of Theft ſer forth. 

' "Thou arc at Thicf,” for thou ftolleft my Sons 
goods , Ation lies without averring tha&he had 
Sods Paſch.38 Eliz. Com.Ban. Elin, & Moe, 
or it (hall be' intended he Ut _ without an 

averment, . 

My Mafter B hath robbed me of all my goods 
Aftion lies without averring that he was his Ser- 
vant, 


j 


Afton upon the Caſe. 
vant, for thisis Aﬀets certain, "Meh. 15 Jac, Bur, 
Regis, Brown & Low; for Maſicr and Servant are 
relata,poſito nno;ponitur alterum:; © | 

-B burned my Barn,(innxexdo) a Barri of Corn, 
Adiion lies not :-foriit is not ſhewed a Barn with 
Corn, nor - that- it 'was parcel of 'the. Manfton- 
houſe, and the-inymends cannot-aid it, Coke 4.part. 
20. caſe 16.: No.Lib.Intra.24.D.ſei.22.for a Barn 
may be without Corn, and not be parcel of a 
Manſion-houſe.: + 

. A hath Qtollen my Wood, AQion lies, for wood 

cannot be intended Trees growing, Paſch.38 Elis, 
Com;Ban.- Arbor —_ ereſcit, lignum dum creſcere 
neſeit. 
A doth or will prepare to Rob me, Aion lies; 
for this tends'to the ruine of A,Mich.14 Fac. Reg. 
Sydenham & May. Q.'tamen, for the words arc 
 B08y /incercain. EE 1 

ww calls B Thief, and juRifies that he ſtole theepz 
B pleads the General pardon after. the words ſpo- 
ken, the Adion lies, for by the Pardon the word 
Thicf is taken'away, Mich. 13 Jac: Com. Ban. 
.Cnuddingtons caſe, and Wilkens. 2. for it ſeems 
hard Law,-there being good cauſe to juſtitic at the 
time of the: words ſpoken. p 

Thou did ett 'on:me on the' High-way, and 
- did(i take away from-me my Purſe, and I will be 
ſworn to.it, Action lies, Paſch.s Fac. Ban. Reg, 
Stoner-& Holland; for. it imoplice Felony , quere 
tamen. 

.: 2. For calling: one; Leper or - wr ye Knave, 
Aion lies , Intr, Taylor & Baggs , for thereby 
men ,will avoid his DoPte & homo eft animal 


ſociabile. 
| For 
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: { | 
Afion upon the Cafe. 
. For Loproſis extra: Ccommuntoneny; Pofin petere 
non poteſt, Bracton, lib.2. fol.12 47 110 5 21s 
= 1. For calling one Murtherer, Agion lies, 6E- Murtheres. 
Y  lis.Dyer236.p1.26. Q. 
Y -2: Thouhaſt killed my Wie, no >:AQtion« _ 
* becaulc it appears to the Court: that ſhe is alive; 
'Cokg 4. part. 16. A. and ſo nodamage can beby 
| ſpeaking of the words. * 
''3.Thou didſt poyſon thy Husband,Adion ſes; E 
and yet it was objeted, 1. that ſhe ought tothew 
that he was dead, 2. that he died: within the year, 43 
3.. that it was voluntary, Mich, i5 Jac. Ban. Regis, | X 3 
Gardiners calc. | 4 
4, Thou didſt poyſon $, end it ſhall coſt me a: 
100, but I will hang thee forit; AQion lies, No. 
Lib.Iatr.25.C. ſe.23. The latter words ary 9= 
* the former. 
| -:s A ſaid, that C gave counſel to Bo kill) me, 
it lies not, becauſe a man is not puniſhable without 
an aQion done in purſuance of the Counlel given, 
Coke 4.part.16.caſe 10. 
Y 7. Forcalling one perjured, 2 Hey. 8.22.Kiteb-- Perjured. 
F i# 173. yet an Inditment lies for Perjury. 21: 
FF 2. But for ſaying that he had Fosfworn him- 
\. felf, it lies not" for ic might be againit his. will, or- 
FF notina Court of Record, Coke 4:part.15.4 & B.- 
F. . Unleſs he had ſaid in ſuch a Court of Record, 
Coke 4.part.15.B. and:then it implies he! is paws | 4 
jured and the words amount to as much. | © 
' ...3,, A hath gotten. a-Mannor by Swearing nd: - 
\þ Forfwearing, AGion. lies not, becauſe the words: 
' . are too general » and fix no:offence upon the 
53 4.part.1g, A&B. No. ER 21:B,- 
ed.18, 


4 W 


 Atioh nds Caſe. | 
4." Wis forſworn and 'perjured in Swearlng at 1 
to Common Pleas bar, upon the Deed which he F 
-: then bad in his hand:; "this ſhalt not be intendes 
that he ſwore upon the Deed, bit upon the Book; 
ergo the Adtion'lies, Flt; 5 "Eliz.Box: Rogis, Rot. 
56- Crowe for words maft have a reafonmble 
conſiruQion,according to occalion of the ſpeaking 
of them. 
 Hisaperjured old Knave in the Court 6f "7, 
Action lies, for perjury'in a Court Baron 'is' pu- 
niſhable per the Statute of 5 Eliz. for the right 
cames.in debate there, & perjurinum eft jus dlic- 
num pervertere, Paſeb. 40 Eliz..Com, Ban Hatch- 
man: Soxthcotte.: 'But before the Statute quere 
whether the words were Actionable or not. 
Aifays to B, thou hafi an old Creeple whore to 
thy Mother , for which words he ſucd him in the 
Spiaitual Coure, and produced B for a Witneſs 
takes exception to him becauſe he was perjared 
at:the Aſfizes of -D in ſuch a cauſe; # for this 
' brought his Action againſt A', which juſtifies as 
 aforciaid,: 1. "this was a legal courſe, viz, totake 
exception:to-a Witneſs ; ergo the'AGion lies not 
2.:the Eccleſiaſtical Court may puniſh perjury, 
therefore it lies not here, Trin.n 5 Fae Ban. -Regrr, 
W:ftover verſis Dabener. 
\  -Thou arc prrjured, and 1 wil prove it; Aion 
lies No. Lib.Dxner;,a6.4. Seflizgg® 
For faying that 4 was deteted of perjury in: 
the Star-chamber,it lies not/beciuſe:an honeſt rhan 
may be detcoted, but: not convicted; Gino > yd 
16. caſe 8, Notethe differcace, - 


11. For ſaying of an Takdlder;cbit ti hed Has 


ried divers of the Plague that died in his rF* 
is 


| AMincrandhis Wife 


: ; : him from Clicats. 


Aion upon the Cafe. 8x. 
his Garden, Action lies, Regiſt. orig. 173.B. for by © 
che ſpeaking. ſuch words he is in; danger to loſe his. 
Gueſis. But quere if he ought to alledge, thathe 
is damnificd thereby. | | 
. M is a Whore and hath the Pox, and they have pox: 
made fuch holes in her that you may turn your _ 
finger in them, and K the Chirurgion hath given 
her a Diet drink to heal them, take heed how you 
drink with her, Action lies; 1. for calling her 
Whore,. and this is the cauſe of the Pox, 2. the 
cure is publiſhed, to wit the Chirurgion and the 
Drink, 3. the contagion, take heed how you drink 
with her:Ergo it ſhall be intended the French Pox, 
and not the Small Pox , Tris. 15 Jec. Ban, Regis 
z.  faid of B, being a Barreficr, that he had protenion. | 
no more Law than a Jack-an-Apes, an Action lizs, - 
becauſe it is an- unreaſonable Creature not having 7 
3 any Law, and. it ſcandals. him in; bis profcffion, 
SS Mzrcb 36, & 37 Eliz. Ban.Regis, Palmers caſe,and 
Y tt is as muchas if he had faid, he hath no Law. 

For faying.of a Counſcllor, he will deceive you, Revealet 
he was of my Counſel and revealed my Cauſe, 9f2 cauſe. 
No.Lib. Intrs, 22. B. ſed.19, for this may hindes 


- For calling a-man Rogue it lies not, Kirchin 173. Rogue-. 
B;” But quere if hecall him branded Rogue, o 
A ſays of a Preacher, thou haft made a ſediti- Sedition. 
ous Sermon to day and moyed the people to it, 
Adiion lies,. becauſe he is ſcandalized in his pro- 
fellion, Coke 4. part. i9.ceſe x5, and he might then : | 
have been puniſhed for preaching Sedition. 4 
An AQion de ſtandalis magnatum-was brought 
for aying,. you like of CN 12 maintain Sedi- 
Us , tion 


Traytor. 


Adi on jon the Coe. 
tion againſi theiQueens proceedings, "Coke. 4 parts. 


. 12. B, Cromwell; caſe. ' ©. if itlie,for the words: 


are general, and it may be he did not know it. ' — 
L ſaid E did report, that your wife ſacrificed - 
her Child to the Devil to make away my Mother, 
Acian lies, becauſe ſorcery-is felony, per x1 Fac. 
Regis, and there is an evil intention and an a& 
joyned together ,. Paſcb. iz cas Locke verſus 
Locke. 
It lies for calling one Teyioe; 27 Hen.S, 14.30 
Aﬀize 29.Coke 16.part.130, Þ. Osburns caſe. 
Thou diddelt ſpeak T'rcaſon, AQion lies,g Fae. 
Brereford & Preſton 3 tor ſpeaking of Treaſon is 
Treaſon, and punifhable. 4 
Walter ſaid P did fays that: Mr.Lewis did fay 


there was-no Prince in England; an Acion lies , 


for it cannot be intended but that he meant Prince: 
Charles was not Prince and becauſe it- toucheth 
the Plaintiff in his Alleageance it ſhall be taken in 
the favourableſt ſenſe as. is, Fama; fides, oculus non 
patiunter Indum, Hill. 14 Jac. Ban,Regis, Lewis. 


& Walters for it is not lawtul for me to fay what 


I hear another ſay, if it tends to' a third perſons 


prejudice. 
For calling one Uſurer it lies x not, becauſe it 


meerly belongs'to the Spiritual Court, 27 Hens. 


- I7. and Uſury is tolerated by the Law. But 2, 


if one call another Extortioner. 

- ITtlies not for calling one Whore, ' Mich. 9 "Joe. 
Ban. Regis, Hudſons calc, Coke. 4 Het, 18. F. but 
it doth by the late AQ. 


'But in London by-caſtomes'it did lie before, but 3 
' if it beremoved to Weſftm. no Procedendy ſhall-be 


granted, for ſuch mm to, maintain aQions for 
brabling 


Ation upon the Caſe. Go 2 


brabling words is againſt the Law;Coke 4.part.18. 

A. caſe 13, $.tamen, for Roll:Chief Juſtice held; 

- it ought>ro be granted but Bacon-Juſtice to the) 
contrary, 23 Car. B, R. Izock, againft Green , &: 
24. Car. B.R. Kings caſc, : 

For ſaying of a Maid that be had a Baſtard, aw " 
Aion lies, 1. becauſe it is puniſhable by our Law; | 
zis. the Statute 3 2: if: ſhe be to be married it bjn- 
ders her preferment, Coke 4. part. 16.caſe 11; ny 
vies &+ Gardiner, 


For doing of wrong to > the damage of another, | 
F:1 #oucbing Suits in Law. ; 
For ſuing mein the Admiralty for matter about Adihital 
_— ſuper alium-mare , neque ultra mare , per 2 
Hew.4.,cap.11.5 \ Marie, Dyer IS9 ipl.27. and ſo not. 
belonging to the JuriſdiQion of the Admiralty; 
But if one which is only Baily in the Admiralty, 
and is arreſted , when the.principal matter.is not-. 
-- determinable, there this. Action hes, quere, ſor it 
Y was argued atthe Bar, Mich.11 Fac.Com.Ban;Rot. 
' 1127. Rowe verſus Alporte. 
. Agaioſt him that diſturbs an Officer to make Attach- 
Attachment, ©. whether by the: Officer; or. the ments 
* Plaintiff, or both. 
F- Againſt a Baily of a Franchize,that fraudulcnly _- 
L 1 delivers to the owner his goods attached, Nat. br. 
93: F, 2 Edw.3.43.for the Law: creates r poteieyy 
and here js breach of truſt» © 
"I; ' Againſt an Attorney' that makes default, by Attorneys | 
which my land is loſt, Lib. Iurr.2: A.ſe®.1.vide the 
count there, viz,by negligence or. collation. © 
_._., 2.For fuingdebt in my naine without my aſſent, 
7 Hen 6.4345. for it may prove to my. prejudice; 
$ F 2 3.For 


Afion upon the'Caſe.' qF 
3. Fer Appearing without warrant; apd ime i 
parling where the party is miſnamed, becauſe his = 
Chient loſeth the advantage of che plea, £5 Heno7z 
T4. of Miſnefmer. 3. 
For taking 'an Obligation in his own name, 
where it ought to be taken in his Maſters, 20 Hen. 
6-25. for this is apparent wrong. 
5. It lies for not executing his office; 20 Hen'7. 
g. A. King ſmell.viz:fox Nonfeaſance-as well as for 
Misfeafance. 
6, It lies for Utlawing me in the name of B, 
that was dead at the time, . Coke 9. parte 1.4: Bul- 
wers caſe 3 for there was no warrant for ſuch Ut- 
_ Jawry. 
7. It lies for pleading Non ſun informats with- 
out warrant, 20 Eljz, Dyer 361. pl. 13. for it 
ſeems he may do it in ſome caſes. 
8, It lies for appearing in default of the Te- 
_— ——— AQion without warrant, 
9 4-13. 43 3. 20, Regiſt.orig. 11 IM, 
for hereby the Defendant is  —_ : 
9. Againſt him that will be my Attorney with- 
.out my afſent, 42 Edw.3. 14. for my cleQion is 
| thereby taken away, which the Law will not per- 
XX mit. 
” Counſellor, Againſt a Counſellor retained for a certain ſarn, 
E and he diſcovers his counſel, and was of Counſel 
with the other party, and 200d, although he doth 
not ſhew for what ſum he was retained, 11 Hen.6, 2 
2.18. Adion #pon tbe Caſe: Jo Lib. Intr.2B. ſed.2, ; , : 
for the Retainer-is the principal , and the fum for F. 
what is not material. - 
Againſt a Counſellor that is an Ambodexter, 


Lib, __a; B, ſe.3::0r on FER art both fides, 
which 


# 


- q "14 


s 
, P Ly 


Attion upon the Caſe.. 


which is not Jawful but in ſome caſe, by the con- 
ent of- the parties. 


"Againſt im - #1 ſzes. me for Tithes in Court 


Te Againſt a Sheriff} chat ſuffers one to ſcape 
upon a Capids, ad Computandum ; for he ſhall not 
\ have an an ian, of  debe, becauſe there i os no duty 
certain, I5 W419. 16 E W. 4-2. 3. eſcape 
and fo, if he may not have this Adin, he wo ould 
be © wichojs remedy- 

. 2, Againl}, a. Goaler, that lets one eſcape. chat 
was committed upon the Statute of Labourers, 
14 Hen.6.8. biz. by the Maſter of the Servant 
committed... ..... 

- fo - Apain& a.Goaler that pe one to eſcape 
| .npon 2 Cehias upon a Statute Merchant, iz, 


y-the Conuſee of the Statute at whoſe ſuit the 


proſecation is,. Nat. br.93.4. 
4+ AgainG.a''Goaler that ſuffers one. to eſcape 


upon Execution, Lib. Intra.$.C.Se&.1, for thereby 


| the Plaintiff. is deprived of. his xemedy to recover 
his debt, . 

5. Againſta Priſoner that breaks priſon and & 
_ ſcapes, Nat.br.95; C. 130.B, . vis, by the Goaler, 
who! : to anſwer for the eſcape... _ 

6. Againſt an Officer that arreſts one at my 
ſais, and ſuffers him to cſcape,, R þ. Iii. A&B. 
Gr 1 am(bereby xerarded in Keg. 

Againſt a.Sheriff that quaſhes efſoyns in Reply 
erroxice withoyt aſfent of the Suitors,20 Affize 45. 

1-4 having goods of Bin his houſe, the She- 
wo carpes.and takes the I in eXecution, nd 

3 


Chriſtian 
Chaittian,alth ugh 1 ſhew him a Compoſition by, <v*- 
me time. out of memory, -$ Edw. 4+ 13. for he 
ovghctoſug; at. the Common Law. 


Eſcape. 


Eſſoyn. 


Execution, 


Ation "pon the OP 


Ahim difturbs;, - r: if 'the Sheriff" pives notice'ts - 
.:» 4, and after he diſturbs him, 'the Plaintiff _ 
"> Pave this AQion againſt him, otherwiſe not ;'2.4 
thay keep his houſe faſt till notice} gp 'the Cound 
is hot ſufficient ; that 4. premiſforum* ion igharks, 
., ec, butit ought to' be'alledged: precifely thathe 
* had notice, Coke F. part. 93. A. Semaines cafe, for 
the othet is but by way of argument." 
2, By hinderin Execution - by removing the 
Record by attain; Kegit orig." 13. A. vis. where 
there isno cauſe, © © 
Againſt him that ſues out Execution upon a 
Statute, as | Executor'of ' the Conulee where he is 
not, or where the Conuſce'! is alive I EN Ss. for 
Wale Re. this is deceitful. © 
' turn, o _, 1+ Againſt a Sheriff that returns quarto Jabs 
© Return, Where it ſhould be quinto exatius, 9 Hen: 6. 60:81. 
Bp for by this falſe return the Plaintiff is hindred bn 
his proceedings. - | © 
2. For returning Cattel cles ich are 
dead, 32 Hen 6,27. which i is'a falſe return, and 
may prejudice the party. oF 
' 3. For making other return chan the Biily ible? 
36 Hen 6.1.30 Aſfize 5.viz.the Baily of a Liberty: 
' 4. For returning a man of the enqueſtwhere he 
ſhews him a Charter to be priviledged to the con- 
trery, 18 Hen. 8.5. 'for thercby he'is wrongfully 
rholeſted and put to charge. - 
- 5: Apainſi'a Comiſlary that returs a Fare patro-. 
Hotus other ways than it is found, 22' Hen: 6. 30.-'ts 
the hindring the dye courſe of the Law, © | 
- 6, Upon a devaſtavit Fn falſly;Lib.Iner.17; 
 A.ſef. 11 Hen. 6.37. B. vis. where'there was 
none, whereby the Execcutor is chargeable de-boris 
proprin, 7. For 


++ $a "—_” 89 3's or 
by We os © 4 
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Attion upon the Caſe. 
7+ For returning a man ſummoned where he 
was not, 26 Aſſize 48. 1 Hen,6, pl.4.or where he 
was not ſumrhoned by a reaſonable time, 39 Edw. 
3e7- for. that is. all one in Law as if he were not” 

ſummoned at all. _- > op | | 
8.. The ſame Law. upon Garniſhment,2 Edw. 3. 


, cap.14- Regiſt, orig. ]12.B. 


9. For returning. on eft inventus where the. 


> 
%*. 
4 


party was ſufficjent, and ought to be ſummoned, 
31 Edw:3, Proceſi 55. Nat.br.39.B. for ſuch return. 
is to his diſcredir, -and the Law is tender of mtns 
Reputations. . ” - : | | : : | | 
' 10, For: returning a cepi Corpus, and had not 
the body at the day, the Plaintiff (hall not havean 
ARion upon the caſc, bur ſhall ſue him uponan 
ag 7 Hen.4..31. Proceſi120. ©. for it ſeems 
it- lies. __ | | 
11.For delivering -a Diſtreſs,and returns not the 
Writ,2 3 Edw.3.43. viz.of Replevin, whereby.the 
proceedings are hindred. | 
 Againſia Deputy of a Sheriff, 20 Hez.6. deceit 
11. for the Law takes notice of ſuch an Officer, 
-..42, For returning a Nibil-where the party had 
ſufficient, Lib. Intr.11.C.ſet.2. Nat. br.zg B. for 
this is to his diſgrace. _ | : 

13- Agaigſtan eſcheator that certifies an office 
otherways than it is found, or that certifies one 
where there-is none ſound, 21 Edw.23. 9g Hen.6. 
| 60.Regiſt. orip. 115, B. for though it may be tra- 

verſed, yet this puts the party to charges*and trou- 
ble to.do it. nn | 

14. By the new Sheriff againſt the old Sheriff 
for returning one ſufficient, which is not,by which 
the Plaintiff,viz.the newSheriff,is chargedin iſſues, 
19 Hen.6.38,B.Paſton, FF 4 15.A- 


© 4 
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' 25: Againft a Sheriff 'that makes a precept to. 
one Les not Baily of a Franchize, 38 Aſze 13. 
as if he were Bailyof a Franchize. '' 

16. If the Sheriff recurns nota cept Corpus, ſod 
languidus , when the Defendant *was in good 
health, he, »/z.the Defendanc, ſhall Have an AQi- 
on of falſe Imprifonment, 11 Hen. 6.42. p1.39. 
'2 Hen. 6. 5. A. And the other, viz. the Plaintiff, 
an ARjon upon thecaſe, 21 Hen.6.5.4. for it is 
falſe return. GG ES We tae 
- "17. In a falfe Judgment, if the Sheriff returns; . 
that there .js no ſuch things, 8c. if it be falſe A- 
Aion lies;:10. Edw.3.389.-pl.35. pro falfitevir, 

18. For:the Sheriff ſhall not be: amerced, 44 
Edw.3.3.p1.13.for it is no contempt to the Court,” 
and > will take it for a good execution of the 
Proceſs till the contrary Appeal. 74 oy 
_ . 1g. If the Sheriff make a falſe return upon an 


©. -..- -;>- enqueſt, the party hath no remedy,Coke 5.pars.32, 
+, - B, Pettiforscaſe.. ©. for me feems an AQion on 


the Caſclies. _ 
20, For not returning a Writ delivered by 
- Bill by the old Sheriff, Weſtm. 2.cap.39, 42 Hſfize 
12. But note 8 Edw.3.34298.pl.26. Herte, 
21, It lies againſt a Sheriff for a'falſe Return, 
Dov & Stud,134.B. 19 Hen.6.29. 5.72, 
23, For returning ſummoned where he 'was 
dead, AQion lies, 8 Edw.3.330- l-1. for the 
Plaintiff is thereby deccived. a es, 
_ .. 23. Againſta Summoner that returns a man 
ſummoned where he was not., by which. he was 
excommunicated,' Mich, 12 fac. Ban. Regia, Pole 
and Godfrey, the Count and pleadings in the Re- 
ports 3 for the Common Law takes notice of Ex- 
eommunications. * For 
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Attimingen ihe Gaſs, 
1 3 : For fuing one upon A forgedOblignits, G04; Forgery 
[0 boy 18.B, Q..- 
» Againſt a Cuſtos lrevinns for embezeling E Inbexe- 


3 - Writ to him delivered, 7 Hen.4.6.- {i 
| | - - Forinciting another toimbezel « Writ; '1p Hen, 
Y 6:29." if che Writ be thereupon imbezeled x for 
BY the Law favours notencouragers todo" | 
If my Attorney os Deputy of che Sheriff 'i ing 
| bezel a Record, Deceir lics, 10 Hes. 6; $0. in rc- 
} ſpe& of Truſt deceived, which the Law creates 
" berwixt theparties, 
For ſuing/me tafore the Steward ov Marſhal. Narſhal. 
where I am not of the Houſhold, 3 Hex.6, Eftop- 
; þdl. 18, 6 Hex. 6,13; for every one ought to be 
- ſhed im the Courts at the Common Law,and which 
1 java gen: ne 
'  . I» AgainftaBailyof a Franchize that difton- Plez. 
| fioges his plea; ;Nerby. 9. F.the Writ there, where 
Z : « qught at tobe: ED 
S 2. Againſta Baily of a \Franchie that ſnegafſ2 
| ter the plaint removed, Netrbr.gz;E. +4 Edw.z. 
 Altion upon r69 39. forthen he Heel no power 
. to hold ples. 
3 Againfl a Guardian which pleads afalle plea, 
'” » "or vouches one that is not ſufficient, 6 Edw.4. LH 
| E  0n pew the Caſo'1 '1 18. by the ward, forit is to his 
| prejudice, 0134 
F - Againfthim thatprocures one way; heis £. B, Procure- 
I | the Plaintiff in the fuit, and confeſſes. the Action, 25 
_ &c./ Regift.orig.'t13;B. for this is deceit. / 
.- Aagainft him in Court Chrififan thar*procceds Prohibi- 
Mice Prohibition delivered, Nat.br.92.E.the Writ ©: 
 fhallfay corre: pacem, becaufc ir #in- diſiurbance 
” of the Common Law, 
; Again 


3,0 
>. 
> TR01 


got, hiozixharthro we.cþo Prohibi tion inthe 
48 Nat. br.92.E. Regift orig. 92. the Writ wy F 
19x50 \n[@y penens ave; For this is in *pontepe of wel 
hn one & « a jo Ke Wo 
Apaioft dio who gets a Protection tneKirg i 
_—__ : one, and: givevit to.another of the ſame nomacd _ 
30 Hen.6,18, viz,by bim:who is thus Py 8 | 
' theitruſi repoſed in the | Party «; 1 
Againſt a;Tenevy ina Precipe that: hath a Pro: 
eeQion to.come roWeſtm. and fiays. at Gloxceſter,' 
15 Edw.4.19.Regiſt.orig.11g.B.20.Hen.6.10-..far 
.'-7:::14 this js an abu{; ;kqthe Laws: and. prejudice to the 
rt! KF 4 c.L pit; 124®; 
og: himchat gets: a protection, whene be: | 
was not in ſervice of. = King Lib. Intr. 492;N.: - 
the Count 493 Sed.2,3. a the King, apd. 
.;the party... dr. 98idans 3%, 4.30 yiish 
Purchaſe” Againſt king that purchaſes. Writ, whereby. EL 
of a Writ, am-ſucd to Pay a fine wichout WP priyity,. Regis, 
T 12. Ale + bd & } G 
"Gras [npediqua, AGB. re: 31 ; 231 
3. Againſi3n,officer i in BancR {t, which pur- 
chaſes? a ſuperſedeas for one that 1 have aPlaint a- 
ar in London, upon/a falſe ſurmiſe that the De- 
ndant is his Sexyant,; 21 Edw. 4.23. and fo aþy; 
ſth the Courttethe prejudice of the Plaintiff... 
But upon ſurmiſe that he hath an Action <a E 2 
-: + pending thereit lies not, becauſe the Court caupot k 2 
-:have notice, ibrdeme. F 
4+ Againſtan Officer i in Chancery, which Pur- 3 
.."chaſeth a Swperſedeas for his Servant , where he | | 
-- was not his Servant retained, before.the time , 14. 
Hen, 6.8. for this is abuſing his privilcdge t9 ano» 
thers hurt, 


3.By 


 Aftion wok heh. | 
Y ri By a Goaler- againſt Reſcouſfors of one in Reſeous. 

W-: Exceotirion, Dyer 241 _ 47- for he is Hable to the 

| Ho debt thereby. | | 

FF - 2. 4- being arreſted. upon @ Larites at he fait 

3 of: B, and Reſcouſſed by C, 'B ſhall have ai AQti- 

HF on againſt C, and ought to ſhew that” he interided 
to dechare againſt An debt; for tlicre areno other 
Proceſs in:this Court,Paſch.7 Fac. Ban Regis, Kemps © * 
caſe; vis.the Latitare upon which one Thay declare , 2 
inwhatadtion he-pleaſeth. "0 

__ Againſthim thn acknowledged 4 Statute i in my TYIRY E 
Naine witliouc my privity;112:B. Right, orig, for | 
this:may' be very:miſchievous to the party. 

Againſt himthat ſues meon | ot vex me, Vexation. 
$:Edw113443. 1 Edw. 3 .20., for the Law —_ EE; 
vexativus Shits.” 

3 But for cauſelels Suits no AQion; IT Bliz. 

F 285: for, pro falſe aftionis proſecntione nulla notBubo! 
 graturpena, 2 Rich.'g. 9 vr 22. fo thas there was 
probable cauſe, . 

-a%B, 2.- Agaidli himthar' ſacs me fa a thing arbi- 

trated> before that theday come to perform! the 

award ;Regif IH. A. for this is unjuſt vexation. 


ir? 


'E 


| Fi the; _ doing of avbieg which ought to be dike 

E by »he Law  aads @ thing Sorodbony! to the '. 

- : ': damage of andiber.” | q 

-."& Copyholder:by Cuſtomethat may nominate Admiſſion. 
bim'which ſhall fiicceed him, and names one, and 
prays'to be admitted; and' offers reaſonable fine to 

the Lord which refuſeth ; 3 the Copyholder ſhall Fg 

nothave an AXion'of the Caſe againſt the Lord, , 

becauſe before admittakce he had-no right, Fajent Hain? 


I 13 6 Bas. Regis, Forde and Hoskins, . 
| A 
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* Bendigo?:  ABeadieof, » Hundred hrooght his AQiomen K+ 


| © Hundred. che Cafe againſh many Brewers, ' and proſcribesta 
E have three gallons Yof the beſt Beer of-\every | 
Brewer foz 7. , and good, for it is not.unrcaſena- ' i 
ble 1+ He need not ſhew; what cfiate he hath, I 
2, It. js good againli many, becauſe-all incommon 
- arg acceſſory, 19/Rich.2, Aflion:wgon the Caſe 51. : 
- Encloſure. . Again. him which ought to encloſe agginfit.or; 
3 and dath. not, by which my: graſs :is conkamed, 
11 Kich.2.Adion on the caſe 50. be it pabiſovns 
SIG 'Butif je.by berwren awohouſes, Curie alews 
denda lies,jbidew. a Writ toiciforee him toencicſe 
| $013k4z27 ; big own Yards: ” Vp 0 20088 Faſt 4.7 
Feofment. |... ſold. Land toB, and he-will not enfrolh hin; 
AQion lies, 22 Hens .44, Newton, 
make hits anether Conveyatce-:: i: _ 
_ InduQion. Few x an- Archdeacon which 1cfuſcth ec ft | 
- * Inflitution. trans 26 Hen.8.3. Natbr.a7. becauſe lice'abp © - 
Archdeacd is in place of the Sharif, Mich.n2. Jac, 
Box Rogit, Poole and Godfeey.”: But in this caſo by 
Dos aud Coke, it-lics not againfi the Qrdinary | 1 
* fornot inſticuting a Clerk, becauſe this is meerly 'F- 
Spixitual 3 ia the'cale above. ſpccificd y ant the FF. 
| Clerk may be unfic, . which they arc eojuadge o& }' 
' Preſent A hath a nomination, and+B: the preſentation 3; = 
\ tioB-... . A. names; one,  B will-noc preſent  yot-aw&ti- 
on lics not by the Court, Paſob.13 Foc. BarteRogio, _ 
| ' in the caſe. of Fords and: Horkens;' for'B hats 
BD greater intereſt thaniLX, ot: equal, | [963 
”  Tofinda Again one;that qught to find aPricfh, ondiwil 
©, Prieſt, not. vis to! fay Maſs, ting I 21 Heap _ 
E 22 2 Hex, 6. 46. Lib bureia. D - fo, $- _——_ 


# 


&-for _— . 


1 F Low in the time of 


 Aierdpenabe Cefde r 


Popery ; bat not now; 
\ Bat if he ſhall be. ſound by the Lord, and his 


* Fenantsof his Mannoe, noſuch A@tion'lics, Coke 
2 2 4. part. A. Williams, but it ſhall be inthe Court. 


| Chriſtian, for the incertainty where the- fault is 


1 ; thathe is not found. -, | 
- © x,- Againfi a Leffor that refuſes to repair his Kats, 
houſe, Dyer 36. pl. 37. vis. where he promiſed: to 08. 


do it, Butquere, if he do not promile. 

2. Againſt him chat ought to repair a Bridge, 

by which I have a way to my Mannor;s 3 Hem. 4. 
82.45 Edw. :3-17, for I am. hindred in wy-daſe- 

| go 


. 3. Bueif a Highway be not repaired by which 


| my Horſe is mired , 1 ſhall have an Action, by 
wenn $ Edw,4-3- 'Q. vize for ny particular 
mes 
acne him which ought to repay a Mound 
or Bank. by which my Land is drowned,29 Edw,3. 
32. '12 Few. 4- 7+ Net. br, 93.G. 7 Hem. +37. 
I 
as Soof the Banks of a River, Netbog3, 0. 
15 Edwi4.rs. 45 Edw. 3. 17. 7 Hen.g.8.31. x1 
8 Hen. 4.82,83. 33 Heu.6.26. 29 Edw.3.32.p1:49. 
* forinalltheſc caſes I am damaniticd; and a £0 
'  berepaired byhim that isthe cauſe thereof; ii: 
- But:if they be broke by Tempeſt, no Action 
lies, 29 Edw.3. 32. pl. 49. for this could aot'be 


forcſcen nor prevented, and {o there is nofault in 
any body. 
Ky For not ſcouring Ditches, xx Rich. 2an AGt- 
on uponthe Caſe lics,'36. Notbr.93.G.' | 
7. For not repairing of a Gutter, Lib.Intrs.10. 
D.ſe4.1. whereby another is damnificd, 


For 


; Ti TN! 


Ki 


_ BiannheCe 

For Ms 
upon my houſe,Crovke 22:Hen.'7. 98; pl.4.per Fi-- 
newx & Brudnel'; for I-am like'to ſuffer da 


vent a wrong. '" ery 340g 


Againſt him that i is —_ to purchaſe "hav b | | 

- anddoth not, 11 Hea.6.18:;: 2: for i it maybe. it is | 
. not to. my prejudice, yet" here 'is breach- 'of 
' truſt. 


But-if he doth his endeavour it (ufeeth, for 
altre poſſe non eft eſſe. 
But if -he be a Counſel with the ockes party.s an 
Aion lies, 11 Hex.6.18, pl.10. Babinton, &:55. 
1.26. for then he is retained againſt me to ny Pre- 
judice. : | 

Againſt a Lordi in Ancient demdſy which! will 
not hold his Court, 11 Edw. 2. Aion wpon the caſe i 
o lies: . for the Tenants may "be prejudiced there- | þ 


L. Againſt a Millar that refuſech to grind Toll- 
free for one that is Toll-free, 43 Edw.4-24. Crooks 
130. pl. z00 1,-per Keble; for this is apparent 


wrong, to take my goods where 1 am. FrSPEs l ; 


by the Law from being charged. 

2. Againti him that bought or fold in. my 
Market or Fair without paying Toll, 7' Hen.4-44. - 
pL. 11: for this is my los, NT fo the il —_ of | 


others. ; PLS 


: . Z. But if. one pals.« over. -my paſſage or port 
where I have Toll, and doth- not pay it; quere 
what remedy, 21 Hen. 7.16. pl.zy. It ſeeris an 
Aion on the Caſedoth lic;if it be demanded; + 


Fir 


2-houſe that is ready.tofall ” 


- E.. of 
* =o 3 
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and an Action may ſometimes be brought to. pres SW. 


” ly without his defaylt, Aion lies not,” 40 Eda.3. 
36; for this: is. the aR 'of God, -and nor the _—_ ono tf 


£4420 


; + —_ _ ein f 4 abies which — be dank by 


tobe retained, '/ :': + 


” for I may be damnikied thereby. -- 


| | Horſe, I4 Hen.6.18. Crooke. 18 Hen. 7 7.50. pl. 4. Smith. 


_ it lies not, z9-Her.6. 4.9. 43 Edn3:33: 48 SLE 


| Abies iponthe Gs 
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| 4 ' if, &c. Bdid not; this is nought, for the Con- 


; So if Apromiſe toB2o l. if he marry C, yet B 


'  Tayler tnay have an Action for as inuch as he I 


FT. a certain day, and doth not,2 1 Her.6.55. 20 Hen. 
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Aﬀump/ir | 
- 6. Abroughtan ation, and Thews that he ſold 

a Horſe to B at ſach aday, year, and place , to be 

payed at a day to core, and the Defendant ad 

tunc & ibidem ratione premiſſorum aſſumes to pay, 


trac, and the giving of day to Þ, ne fuit ad inſtan- 
tiam of the Defendant; but the Contract was 
compleat before; Paſch. 28 Fac.Ban. Regis, Farmer 
& Field, without any relation to the Defendant 
and his promiſes ex poſt fav, and grounded upon 
no conſideration, 

7. A promiſes to pay to B ſuch ſums of mcney 
as B ſhall Jisburſe of his own money for Cloth; 
tothe uſe of A the Defendant, this is a good con- 
tideration: for by the buyitig of the Cloth the 
property wis in-4 forthwith, Trin. 9 Fac. Baz. 
Regis, Moore & Moore ; for it was bought for 
hit. | | 
3 — 8.4 fold toB two ways of Barley for as muck 
F as he fold to others, the Plaidtiff in the Action 
F ought to count, 1. For what price he fold to 0- 

* thers3 24 he ought to give notice of this to B, 


ought to give nutice of the marriagez but a 


(hall deſttve,and i5 not bout to give notice what 

FF hefhalldefetve, becauſe it is not incertain, Hil. 13 

| . 74. BanRegit, Hall & Heminge. Q, for he miifi 

dethand a certain ſum, and this is notice; "” 
t. Againſt a Seller of Corn to be delivered at '** me” 

7.9.28 Hen.8, Dyer 22.p1.138.& fol.113. pl.55, 

Gokg 4. part. Slades caſe 94.B, Dnere, it no da- 


mage appears 
H 2, For 
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Aſſumpſit. 
 2.For delivering good and merchantable Corn, 
and doth not, 6 Edw. 2. 6. Dyer 75. pl. 23. Lib. 


Intra, 4. B. ſed. 2. but ſpecial dammage muſt be 
alledgeds o% 


/ 


The Judgment. R 


For not delivering of grain yearly, qzere if the 
Plaintiff ſhall recover dammage as well pro tem- 
pore futuro quam pro preterito, 3 Marie, Dyer 113. 

l.56. | | 
; Adminiſtratrix promiſes to pay a debt, &c. and 
the Action is brought againſt Baron and Feme, 
then the judgment againſt him ſhall be general, 
& prediiu P. & M. uxor ejus in miſericordia, 
Coke 9. part. 93. Banies caſe, No, Lib. Intra. 2. C. 
Sed. 3. 4 

Bur upon plea, that the Teſiator did 'not aſſume, KF 
&ſis and dammages ſhall be de boxis propriis, if the - | 
Teſtator had not ſuffici.nt, No. Lib, Intra, 1. B,. Þ® 
ſeF.1, for the falſe plea. | 


The IWWrit. | | b | 


Upon aſſumpſit by the Husband and Wife, made. 
to. the Wife dum ſola fzit, the Writ ſhall ſay, ad 
dampuum ipſoram z tor the Husband ſhall have the 
dammages , ideoque fuit ad dampuum ipſorum , 
Hill. 9 Fac. Ban, Regis , Wolverton and his Wife . 
againſt Day. | 


For 


 Affumpſpt. 


F or! no} doing 4 thing which ought to be done 9 
Agreement ioneving the body. 


. . Agaitnft a Barber that 'takes upon him to Barber. 


Ev. the Beard, and doth it with an unwholſom 
Razor, Lib; Tiers. 2.C. ſed. 1, for the body is en- 
dangered' to bd hurt thereby. 


2. Apainſt a Phyſician or Ehirurgeon for not Phyſician 
curing a malady, or not applying a medicine , 14 a Chirur- 
Hen.6.18. 43 Edw. 3. 33. 21 Hen.6.55. 48 Edw. geoN- 


3.6. pl. 11. Regiſt. orig, 105.B, 112.4. 

3. For adviling his patient to apply a certain 
medicine to cure him, and it did not, -19 Hen, 6 
49. quere, - +2 ; 

For commanding his Servant to apply: a medi- 
cine, and he doth it not, 11 Edw. 4. 6. Q [1 

4. For applying a medicine that impairs the | 
Mayheme,- 11 Rich, Adiow wpon the Caſe 37. 11 
Hen.6.18. pl.10. 2'1 Hen. 6,55.B. : 

But note in all theſe caſes he ought. to take upon 
him the Cute abſolutely, 19 Hen.6.49. 48 Edw.z. 
6. elle the AcNog les nor. | 


The W rit, 
The Writ as to ſhew bs place where he 
took upon him the Cure, 48 Edw. 3.36, for itis 
Huablc. LT. 
_* If Apromilſeto cure mein Laika and AY 
unwholſom'i\medicines in Middteſex, 'the Action 
© ſhall be in Middleſox,becauſe there was the wrong, 
_ 'In Rich. 2. Ation upon the Caſe 37, and where 
the voug is there muſt the trial be. | 
l H 2 For 


Aras vas 


116, Aſſumpſit: 


Aſſumpſit. For not doing of @ thiug which ought to be doue'by 

| agreement of the pars toxching Suits in 
aw. 
Clerk.. . © Againfta Clerk that promiles to enxoll Fnes, 
and doth it not, 34 Hen.6.4. - - 

Serjeant. . Againſt a Serjeant or Counltloe that came? | 

— to plead for me, and doth it not, 14 Hen. 6/18, if» 

T- _- ,::L- xetain him and give him his os el not, 


109 Far not doing of  a_tbing where 4. wen: is OR) to. 
do it in one manner, 8nd he doth it inaunter, 8 


Plough _ Apainſi him” that promiſes. to 'plough my land, : 
my land. 5d doth it in unſcaſonable time, 14 Hew.6. 18. 
3 Hen.6,36.for the Law implics he m ſt,do it for 
my beſt advantage. 
AROTUEF. yer an Attorney that takes an obligationi in _ Þ 
his own name, when. it ſhould kave been in mine, © | 
20 Hen.6.25, 2, if an Action a, Deceit do not" FF 
we. [| 6 al 53 
Carpenter. Againſt a Carpenter that undertakes to build a 
+ hoiſein ſuch a form, and bvilds. it'in another, 
Nat.br.145.G. 2 Hen. 4-9+ 21 Heu.7. 41. 20 Hen. 
6.35. ©. if he build it in-a:better form, and FF 
more for the benefit of the Owner, _ to his FF 
m own loſs. | ' 
Cranage. *"Apainſt him that hach a Crave -;and. ſpoils my ; 
Merchandize, Lib. Terr. 3 C. OK I. this is miſs. 
, fealance. 
Farriet. "Apainſt a Fartier that takes upon him to:cure: 
my. a and applies unwholſam Medicines, 6c. 
I9. Hen.''6 .. 49- whereby wr" Horſe t5. made : 
' worſe. £ | art, ; 
+5 s i. For 
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 __ Muni. 
For pricking my Horſe, 46 Edw.3.2, 3410, Nat: 


3 9»#r.94-D.8 Edw..3 6. pl. 11. for it isthe duty of 
FF 3n Artificer to do his office well. and truly; and 
3 thisis implied in Law upon. his undertaking to 
3 uſchis are. | = 


For. miſuling' a Licenſe, 21 Edw. 4.76. quere 
- Againſt a; orjeant at. Law that is retained to 
plead, and-miſpleads, 14 Hes. 6.18. for this is 
misfeafance,and to-his Clients prejudice it may be, 


TIF 


Licenſe? 


Miſplead- 
Crs 


but if it- be. not t#xuc quere, To miſplead is to. 


plead otherwiſe than he is inſtructed by his Cli- 
enf, | 


For negligent ſuffering of a thing to be done #0 the 
mage of auother, 


A borrowed a Horſe of me,which dies ſuddenly, 


an Aion lies not, 40 Edw.3. 6, forthe borrower 


was in no fault. 

But if the thing be. uſed in other manner than 
it was lent to be ufed,, and dfes, an Action lies, 
Dod. & Stxd, 29. for this is miſuling of it, and 


©. contrary tothe agreement. 


But if it be but in the ſame manner that it was 
lent, and'dies, no Action lies, Dod. & Sted. 29. 
for it was lent tobe uſed, though not miſuſed. 

A borrowed a: Horſe, and a. Houſe fell upon 
him ;. there if the houſe fell upon him being fee- 
ble, Aion lies, otherwiſe not, DoF. & Stu4. 128. 
for he might have foreſeen the danger, and pre- 
vented it. | | 
Againſt him- that: keeps not well his fire, by 
which my houſe. is burned, being. adjoyning, 
2 Hen.4. 18. & Edw. 4. 19.pl. 30. Choke:z, for we 
7! © H 3 muſt 


Borrowed- 


Burning a 
Houſe, 


1 


118 


fone. | 


mull ſo uſe our 6wn that we hurt not another. 

': Although his own houſe be burned, 33 Her. 6. 
r. Lib, Try. $, A. ſed. 1. for his own harm is no 
' Fecompence to his' Neighbour. 

3. Itlics although his Servant do it : but not 
i if a ſtranger do it off malice, 33 Hen. 6.1, 2 Hen, 
4.18, Dol, & Stud. 137. for the Maſter muſt be | 
”- anſwerable for the ations of his Servants in civil 
' mat ters, though not in criminal. - ' 

4+ If a Servant bring fire in the fireet and bur 
a houſe, his Maſter is not chargeable ; for when 
the Servant is out of his houſe he is not under his 
government. 

5.. It lies not if it be ww faddenly, and the 
cauſe not known, 42 Aſfize$. 2 Hen. 4. 1$. for 
_ the Law delights in certainties, andidoth things 
- upon juſt and ſure grounds, and not _pOa probabi- 
lities and ſurmiſes.- 


Barr. 
| That jt was not burnt in default of good cu- 
- ftody of the fire of the Defendant, noms 
A. ſed.t. © 

But by 28 Hex.6.7. this is but a negative prep- 
nant ; for he might have pleaded #0n cu#tp. which 
the other plea doth but imply. 

That he guarded his. fire well, abſque hoe that 
he guarded it negligently, Lib. Intra. 8. B. ſed.2. 
for here'is a dite&t affirmative, and a traverfing of 
Plaintiffs declaration. 

- Againſi a Baily of Cloth, that ſuffers it 'to be 
conſumed with Moths, 27 Hen8. 25. 13 Hen7.1. 
I8 Edw.3. 23. Viz. by negligent keeping, which 
the Law implies he ought not todos + 

| Againſt 


-, 


2, _ » Aﬀumiſit. | 119 : 
Againſta Baily of a horfe that ſuffers him to = 
periſh, 12 Edw.4.13.26-Hen.8 br. AGion npon the 
2 Caſe 103. Lib.larr.3.B. ſeg.1, Regiſt, orig. 107.4. 

3 for che former reaſon. 

| 2 .For loſing a Releaſe,” 34 Hen. 8. 4. for the Re- 
leaſce may be prejudiced thereby. 

.  Soof a box, Lib.Intra.g. A. ſed.1. 

Againſt him that ſuffers his Dog to bite my Dog. 
ſheep, 28 Hen.8. Dyer 25. pl. 102, & fol. 29. pl. 
195. 28 Hen.6, 7; pl. 7. Lib. Inir, 616. B. ſed.1. 
Regift.orig.110.B. 9] 

. But then the Maſter ought to know that he 
would bite them, i#bidem ; tor then he might have 
prevented it, ara fo is puniſhable for not doing 
it. | 

But ſczexs is not traverſable 3 but may be given 
in evidence, Coke 44. part. 188. for if he did not 
know it he may plead Not guilty, and the Plaintiff 
muſt prove he knew it. 

If the owner of the Dog brings him to the 
Maſter of- the ſheep to do juſtice upon him, it lies 
not, 7 Edw.3, bar 290.-viz.upon the tirft notice or 
- knowledge of it, otherwilc not, 

3 The Plaintiff declares, that the Defendant was 
3 poſſeſſed of a Dog 8. Ofobris 7. Fac. uting to bite, 
” &c. and that the Dog 12. Oftober in the ſame year 

did bite his Lambs,&c. this is not good ; for he 
ought to have ſhewn, that he continued his Dog 
at the time of the biting, for it ſhall not be pre- 
ſamed:that he continued it withont (ſkewing it, 
Paſch. 9 Jac. Ban. Regiy, Louder verſus Sounds, 21 
 Edw.4.-22. 15 Eliz. Dyer 320. for the Law will 
. not preſume any one will do an unlawful a&, cx- 
cept it be proved, - | 

ff H 4 For 
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4+ For faking his Dog. « to bite my "WIEN 4 
Regiſt. orig. 111. A. per quod ſervitium amiſit, ll 6 
not, as.it ſeems. I 

5. For hurting of an Ox, Regiſt, orig, 111. A. 
whereby he loſeth. bis work , or is hindeed in his 
fatting. 

6. For hurting of Horſe aſter warning given, 
| Regiſt. orig. 106. A; for the Maſter ought to have 
- kept him up. 

Eſcape, 1. Againſta Warden of the Fleet, that ſuffers 
one to eſcape that was taken upon 8 Capias ad. 
computandum, 15 Fdw. 4.19, Lib. Intrs. 8. C. 
Sefi.1. for thereby, the Plaintiff is; put to more 
trouble and charge, and: is delayed. in his 
Suit, 

2. Againſt a.Sheriff, that (uffers. moos to A 
that was taken. upon a Statute Merchant, Regift, Þ}- 
orig. 98.Þ. Nat, br.93.4. the Writ there,ppon the Þ}F 
ſame reaſon.  V 

Innkeeper. Againſt an Inn-keeper, that ſuffers the goods of 
his gueſis to be ſtole, Coke 4. part. 32. Calyes caſe, 
= 94-B. Regiſt. orig. 104.4, 105, A. 22 Hen.s, 

42 Aſſize 17. forthe Law of the Land binds. 
him to keep them ſafe at his peril, » 
I. But note, x. this ought to be a common, | 
Tnne, and it ſhall be ſhewed in the Count, but not. F 
in the Writ, 11 Hen.4.45. 22 Hew. 6.21. pl.38. 
Coke 8.part.32.Calyes calc, Dyer 206pl.9.2Hen.g. 
Not in the Wiit, becauſe that is more ſhort, & rem. . 
breviter exarrst; but the Count ought to expreſs. = 
things more fully. ; 
2, It ought tobe aTravelles that-lodges there, 
otherwiſe the Action lies, not., Coke 8, part. 32. 
Calyes calc for the Lzw looks upon. an Inn only. 
| In 


F inreſpect of Thexdllers, fn in xeſpc& of- athens 

* it. is no more than a private houſe. 

” 4. He ſhal] declare of vothieg: but wha was 
within, bis Igo-3; fex'if he bid the Ion-heeper-puc 

bis Horſe to pafiyxo, or put him. to paſture'of his 


© doi it ties not, Coke-S, parte32» 4. Calyes caſe ; 
S forheisan Ion-keeperiy reſpect of his Houſe,and 
not of his Land. 

 . 4+ He ought fafely to. keep the goods within 
his I8n-at-bis peril 42 4ſf=e-17. for itis no ex- 
cuſe that he delivered: the: Key to: the Gueſt, 42 
Edw.3.£4. ph,13. 11 Hen.4.45. 22 Hen. 6:38. or 
that the Gueſt did not acquaint him with: his 
goods, 42. Edw. 3. 11. except the Gueſt will 
8 n9t traſt the Inn-keeper, but will have-the Key, 
/ "2 re; ; 
FJ Or that he knew not the Felons, 22 Hen. 6. 38, 
3 A4: forhe muſt keep them ſafe againſi all perſons, 
FF c<xcecpt foxcin. Enemies. 
SS Butif the Companion or Servant, orany. other 
Y: that the Gueſt defires to lie with bim, rob him,the 
Y . Inn-keeper ſba}l not be accountable, CokeB. part. 
Y 33. 4.Calyes caſe, 22 Hen.6.38.B.22 Hen.6.22.4. 
for that-was his own fault to admit of ſuch-Com- 


Pally» 
| Or if he ſay his "v'W is full; andthe other ſays 
 hewill make aſhifc, and be robbed, 5 Marie, Dyer 
_ £58.p1.32. forinifuch caſe he is not properly his: 


FF Gueſt, not takes any-'charge- of him or his 


goods. 

Or if he command him to put bis goods in fuch 
a-place, and he will not, but ſuffer them-to liein 
” open: Court , x0 Elie, Dyer 266. pig, forif 
e 
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own accord, unleſs the Inn-keeper __— him to 
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he cannot be Maſter to order his houſe as hede- 2 
fires, it is no reaſon he ſhould be puniſhed for the *: 
diſorder committed in it. 

And although the Writ is but bona & catalls, 
yet Evidences and all other Deeds are included : 
the Writ in this caſe ſhall be general, but the 
Count ſpecial, Coke 8. part. 33. Calyes caſe; Needs 
and Evidences are boua &- catalla , though not 
valuable to any perſon but the owner of them.' 

But an Inn-keeper ſhall not be aceountable for 
wrong done to the perſon of his Gueſt, Coke 8. 
part. 33 A, & B.Calyes cafe; for this is a crimi- 
nal matter, "and hath no relation to him as an Inn- 
keeper. 

I. Againſt a Shepherd, that ſuffers my ſheep 
to be drowned, 2 Hen.7.11.pl.9. Goke 5 part.13. 
B, Salops caſe. 12 Edw.3.4. 13. Dyer 121. pt. I7. 
by negligence. 

2, Againſt a Ploughman that ſuffers 1 my Corn 
to be ſpoiled, 7 Hen. 4. 14. by negligenee, or ig- 
norance, as it ſeems. &. 


For Deceit in bargains and agreements with 

| Warranty. 

- 1. The Warranty of a thing ſold is the cauſe of 
an Action in caſe of vendition, as well as of cOr- 
ruption, 19 Hex.6.9, | 

2. And the Warranty ought to be at the. time 
of the ſale, 15 Hen.7.4.1, Nat. br.98. L. and not 


afterwards , 6 Edw. 6, Dyer75. pl. 28, elſe not 


good. 

3. It ought to be by the owner of the thing, 
and not by a Stranger 3 and upon the ſale by the 
_— and not by a Servant , 11 Edw, 4. = : 
or 


forWarranty relates immediately tohim that Ware 
rants. 

It is not material whether the price be paid or 
not, for debt lies for it, s Hen.7.21.p1.2. 
+ Againſt the Seller ot a Horſe chat is fick, and Horſe 
is warranted ſound, Nat. br. 94. C. 7 Rich. 2.42. : 
Regiſt. orig.10S.A. 'Lib. Tar. 9. B. J0:1. for this 
is deceit. 

Or alame Horſe warranting found, 31 Hen. 6. 
11.-Statham, — 

-A-ftrained Horſe it lies not, becauſe the buyer 
hath the view, 13 Hen.4..1. pl, 4. Hank ford. Q.if 

| he warrant him ſound. * 

_ .i Againſta Seller of Cloth, that warrants it well Cloth. 
| fulled when it is raw, 11 Hen.6.221, 

Againſt him that warrants it of ſuch a length, 
and this upon ſale and warranty of the Servant, it 
lies againſt the Maſter, 11 Edw.4.6. for'it lies not 
againſt the Servants ibidem, for the Cloth was the 
Maſters. 

Againſt him that ſells grain, and warrants it to Grain- 
be good, Lib.Intra.o.B. ſef.r, Regift.orig.111.4. 
whereas it is muſty or corrupted, 


FF Againſi him that warrants Herrings;Regift,ori 7. Hereinks : 
'* 96.4. in the number andthe goodneſs. 


Againſt him that ſells a Saphire inſtead of a Saphire. 
Diamond, Kitchin 174. + 

Againſt a Seller of -wood, and ſhews part, 2nd Wood. 
warrants the reſt to: be: good , 14 Hen, 6. 23S: 
pl, 65S. $2 0+ 4 

Againk a Seller of corrupt Wine with war- Wine. 
* ranty, Nat.br. 94.C. 9 Hen. 6.35. 7 Hen.4.14. 

pi.19, that i it is found and wholſom. 
If 


Aumpft.. 127 


| _ If the Servant ſold ir by covin of the Maſter, | 
Aion lies againſt the Maſter, 9 Hen.6. $3. pl 37. | 
for it is the Maſters at. Z 


For deceits in Bargains and Agreements : githow | © 
| Warranty. L 3 
Deceitin 1- Againſt him that ſells a Horſe not found, 
bargain. knowing him tobe fo without warranty, 26 Hen: 
6.34. 13 Hen, 4. 2. Kitcbin 174. B. for it ſeems 
it lies notzyet if it doth,it is becauſe the Law: hates 
deceit in Contracts, for it hinders Commerce, 

which is beneficial to the Commonwealth. 
Horſe, For ſelling an Horſe to another that was not his 
own, 42 Aſſize 8, Coke 4. part, 18. B. for _ is 

raud. 

Cloth, For ſelling Cloth that is nought, knowing i it to 
Wk be ſo without warranty,21 Hen.7.91 .pl.16,Crooks. 


Gum. Againſt him ' that promiſes to deliver good 
Gur, anddoth not, Micb.7 Jac. Ban.Regis, "—_ 
&- Deighton, 

Wine. Againſt him that fells Wine mixed with water, 


Nat.br.88.F. fox this:is but part Wine, and: fo the 
buyer hath not what: he paid-for. 
| Vicluak, For uttering Corrupt vicual , knowing it to be 
ſo, 19 Hex.6.53. 22: Hen:7.91. "pl. 16. Croakps TE) 
. * "Edw.4.6.Þ, Brian & Neal, | 
Wax. Againſt him that ſells good Wax and Jelimies 'F 
i. WM, 6 Edw.s. Dyer75. pl.a8. ©. whether im. all }F 
theſe caſes an Indi&ment at the Common Law | F 
will not lic : It ſcers i it will >Y 


Irover 
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'  , Trover and Converſion. 


OI. Delivery as to perſons unknown, 33 Hen. OS. 


- 'B. Br. Adtion upon the Caſe 109, Trover Quotuplex. 
fora Hawk with bells reclaimed and fold, 
knowing it to be the Plaintiffs, 14 Elis. 
Dyer 306. pl. 66. for he cannot recover it 
| againſt the Vendee. ©. The Sale here makes 
' -the Converſion. -: 
| Sold as to perſons unknown, Lib. Intra, 5+ A. 
1 Sed. | 
2: Waſting, the goods, 34 Hen. $. br. Atiton 
| wpon the Caſe 103, for this a Converſion 
in Law, 
| < 3.Denial to re-deliver. 4 brought-an AQi- 
þ on for Plate and Jewels , and ſhews, that 


In Deed. b 


upon requeſt the Defendant refuſed to de-' 
liver them, this is good evidence to a Jury 3 

but to find: it at large., 9/2. without a re- 

queſt, is not-a- ſufficient Converſion'to 

warrant the AQion, Coke 10. part. 46. B. 3 
| Oxfords caſe; Hill. 12 fac:Ban.Kegis, Iſzck | 7 
-Þ 6+ Clarke, per 3 Juſtices, 33 Hen.6.27. tor +. + - 
þ the Count is in ſum ſuum proprium con- 
| bi -.. vertit &+ diſpafuit; but a nude-denial is not” 

A Converhon:, _ viz, that wo har the 

_ 2 any To 2 


But 


Money. 


Trove awd Conrverſion. © 


' Butif it be for money out of a bag, then it is 4 
good Converfion, if he deny it, becauſe it cannot 


be known, Paſcl þ. 14 Eliz. in Le chiquer; and (v- 4 
the Plaintiff cannot prove that it was his Ky. Y 


which was denied. | 
Note, if the Plaintiff have not property in the 
things, it lies not , 20 Hen. 7, B, pl. 18. ,9. what 


property he muſt have. 


1 Paſch.qzin Eliz. Buſhopps cale it was a doubt, 
if A takes goods to the uſe of B, and afterwards 


| Bagree to the: taking 3 quere, if Tuch Aion lies 
againſt B, qzia Adivelts the property by the taking, 


and not B by the conſenting; as it ſeems, 

2» The count ought toſhew/the place-of con- 
verſion, Mich. 26, 27 Eliz, Ban. Regis, Stranhams 
cafe 3 becauſc'itis traverſable and iffable. 1G 

So the day of the Converſion, Hill. 7 Jac. Ban, 
Regis; for the faine reaſon, and without ſhewing 
_ the Defengant knows :not how to plead i in 

r. 

If the count be of Trover, and. the Jury find _ 


on Bailmene;' yet good, for the Converſion is the: | 


point of aQtion, Hill, 12 at: Ban. Regs, Iack & 


Clark, and not the Trover z' for:it is no faultito 


EL. 209- et Wd Fo 


find a thing, tor. no property is! gained oy the bar 
—_—_ but by the C6nvertion. : FELL 
- Of what things. ths. | 
x. It les for: money out of*apurſe 'upon on tþe 
cial mattery«thathe loft it and the other found: i it, 
Trin 43. Elis.: Com. Ban. Hall & Wood, Paſch. 2 4 
Elis./ in the Exchequer?, but not generally, for 
money cannot be known, and ſo the Plaingft 6an 
fix 1 no property in himſelf. 


wo a 
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Trover and Converſion. 
* _ 2. The Maſter delivers Corn to the Servant to 
”. ſell, and brings his a&ion for the money and goodsz 
WM? the. poſſeſſion of the Servant is the poſſeſſion 
3 of the Maſter, 2, It lies of money , Mieh.q, & 
3 41 Eliz. Ban. Regis, Holliday & Higges; for the 
BY money comes in licu of the Corn. | 
Ky lies for 20 Sheep, Coke 5. part. 109. Fexleys pon, 5 
calc. 
It lies for a Chain-door , found and- ſold, 3 Chain- 
Marie, Dyer 121, þl.14- door. 
It lies of a Horſe. Hcr(e, 
But itis no plea for the Defendant that a perſon 
unknown ſiole them, and left them, & waiviavit, 
without ſhewing the circumſtances when and 
where, Coke 5. part. Foxleys caſe log, A. but if 
he had ſaid, quidam ignotus wativiavit them, with- 
F out ſaying any more, this is good for the cir- 
FF cumſiances ſhall be intended 3 for waiviavit eff 
S vwicabulum arts, and implics all, Mich. 15 Fac. 
Ban.Kegi, Leader & Paſchall, _ 
1, To traverſe the faleis a good plea, 3 Marie 
Dyer 121. 0. 16.. viz. to ſay , he did not fell 
- them. | 
2. That he difirained. them fora Rent charge 
abſque boe, that he converted them,this is nought 3 
for it is no Converſion. at all, ideoque it amounts 
but to the gneral iſſue, 102: culp. Mich, 9 Fac. Ban. 
 KRegis, Davies & Knap. 
© _ That he is a Horſc-breaker, and the Plaintiff 
delivered it for him, &c. Abſque boe, &e. this a- 
| mounts but ro the general iſſue, #0z cxulp. Mieb., 
'. 9 Jac, Ban; ck , Lovelace & yn, and not 


good, | 
- Husband 
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and Grain. 


Jewels, 


Wool. 


Frument - 


 certaifily- know 


3 16-14 


Trover and Converſion. | 

Husband and Wife Ihall have this AQion or 2 2 
a Deed by which an Annuity was granted to the 
Wife 3 for the Wife thould have it, if he ſarvive F- 
the Husband, Trine.q0 Eliz. Com, Ban, Ruſſel & 
Catesby, and the Husband is to have it during 
his life, vis. to make uſe of upon occaſion. 

It lies. for twenty Pooks of Corn, Trax, 38 Eliz. 
Com.Ban. Price verſus Sr.Walter Sands. - 

It lies of four buſhels of Wheat, Trin. 22 Fac. 


' Ban. Regis, Hill & Hawkes, 


The Defendant ſhews a prefeription in. the 
Baily of L. toelett a Belman, which ought to 
repair the fircet of the Market-place, and to 
cleanſe it, and that he ſhall have of every buſhel 
there brought £6 [t}], one pitof WhicatzGce. 'atid 
juſtifies, &c. this is good, becauſe the culionie is 
doubtful and may be put in iſſue, rherefore a 
good bar, otherwiſe this plea would arhount un- 
to the general iſſues Tris. 12 Fac. Bah, Regis, Hill 
& Hawks, and then it would fit be good. - 

For delivering of Jewels,&c. in a Box to B,who 
dies, arid they cont to C, Whb breaks the Box 
and converts them, 20 Hen.7.4., pl.13. 

That he did not convert them to his own uſe 
is 2 good bir; 'fot the Trover and breaking of the 
Box are bilt conveyances to the Converſion, 26 
Hen,7:4. pl. 13; per Finran , ard fibt the grouitd 
of the Action. . "x oh | 
 Itlies of Sninguaginta pradit of Wool ad va- 
lentiam, Oe, tot ptr Guriamti poxdis (tall be takets * 
one pound _— becauſe this weight is mbre 

t} chrou#hout- all- che Counttey 3 

Mich. 9g Jac. Ban, Regis, Roe & Lloyd ; & loquet- 
dum oft at vulgis. YT 

It 


Trover and Converſion, 
Ic lies of a 100 192d of wood, and 40 Beeches, Wood: 


- No, Lib. Invr. 41. B. ſes. 33, 9. whether loads be 
not incertain. 


 . that they did not fay they were tame, Mich: 9 Fac. 

' in Exchequer Chamber, Sbackley & Porter, if 
tame: L2xere, whether they are valuable and con- 

| aa in Law, being only" Creatures of plea- 
ure. 

It lies of forty meaſares: of Pippins, ſeil. Bu- dpi 
ſhels, Mieb.9 Jac. in Exchequer, Err, inter Clay- 
don & Taylor. 9. for they+are periſhable things, 
and may be rotten before they can be recovered, 
and fa not to be recovered in kind , yet Jamma- 
Be may be recovered, and ſo it may is | - | 
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Of three Monkeys, and error brought becauſe Monkey: 
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Covena nt. 


 Conventio eft quaſi 7 Tranſattto. i 


I, Perſonal . FChattel Real, 
- touching. 2 .. Perſonal... 


:i1Þ adew- 0 A Real gs, 
| : 384 ("pl Ee eG 
= | & Xo VR - Wadkity de qua 
' -_ ll < | | 201 eſt baJ. 
27S | ,; | 2. By 2. Covenant de que 
Us, E < deed3 2, Poll non eſt ba, be 
= 8 Real ) ſeized to uſe. 
R— | 3.Covenant to levy 
'S | ; C fine. 
= | l | 
5 | | Im-Jr. Perſonal. 
5 Ez plicd. &.2. Real. ' 
p | S ( £ Edw. 3. cap. 11. Fe BEN ſhall | 
i} 3 3 haveit, and be ſubjeR to a Covenant. Þ}- 
[ 8 32 Hen. 8. cap, 34+ Grants againſt Lef- 
18 ſces & 2 converſe, | 
| 1s 
T- Court. YC(6. The Writ. 
2, Plaintiff. 7+ Proceſs. 
3. Defendant. 8. Barr. 
4. Things. 9. Judgment, 
$5. Count. Io. Execution. 


: 0% 


Covenant. 


te what Court Covenant lies, 1. Perſonsl 3 
"Þ.  Keak- | 


F« Þ lies in the County or Hundred Court Nat. 
br, 145: A 

2. Itlies in any Court of the Lord of a Man- 
nor, Nat.Þr.145.E. 

3. In London, Nat. br. 146, 4. and other Cor- 
oy 

. Marſhalſey "BEAD two of the Houſnold 
of a King, Coke 10. part.74. A. otherwiſe not. 

2. In the Court of rhe Lord of 4 Mannor by 
ſpecial grant, 44. Edw.3. 28. pl. 18. & fol.37. pl. 
30. Lib.Iatr.296. 4. ſet.1, 50 Aſizepl.s. 

A Fine levied in the County Palatine "of I an- 
caſter, good, 37 Hen.S. cap.19. whichis in nature 
of a Covenant. 

In Banco Regis, 36 Hen.6.34. A. Forteſcue, but 
it ſhall be avoided by Writ ot Error. ©. except it 
be meant of a fine. 
| In Ancient demeſn, quere per 6 Edw. 3. 207. 
'Y 277.20. itſcemsir ſhould lie. 
| But 44 Edw.3. 37. 50 Aſizeg. Knivet, it is not 

good, 

But 22 Hen.7. 90.B. pl. 14. Crooke, a fine may 
be levied in Ancient demeſn , per petty Writ of k. 
Right cloſe. 

In Eire, good, 1 Edw. 3.10: p1.34. 8 Edw.3.27. 

18 Edw. 3.40.p1.33. that is, betore N_ in 
Eire or Itinerantes, 
' In Communi Banco. 
_ Before the Juſtices of the grand Scflions in 
IWales, 34 Hens. cap,26. 

FI | Who 
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Admini- 
ſtrator. 


> Aſﬀignee, 


| Aſſignee, 


Ns 7 


Covenant. 


Who ſhall have Covenant, 1. Perſonal, 2.Real. 
If a man Covenant with another to enfeoff. 
him, or to ſerve him, &c. the other ſhall have co- 
venant, although he do not agree, Nat.br. 145. 4. 
But then it ought to be by deed, Regiſt. orig. 
365.8. Nat. br.145.4, & G.7 Rich.2.deeds 160. 
which is an eftoppel to fay the other did not a- 
Sree _ | 
Yet in London a man ſhall have covenant to 
levy a fine without deed per cuſtome, Nat.br.146, 
A. 22 Edw. 4.2. pl. 6. Vaviſor, 21 Hen.6.10. Co- 
venant II. | | 
Adminiſtrator ſhall have Covenant by the e- 
quity of the Stat. de 31 Edw. 3.cop.11. Coke g. 
part.qo, A.Henſloes caſe, made for Executors. 
But not before, 19 Edw.3: Covenant 24. 
Afſtignec ſhall have Covenant, where it is made 
to one and his Aſſigns, Nat.br.145.C. Regiſt. orig. 
I6g. B. for the Aﬀignee is in place of the Af- 
ſignor. | | 
Aſſignee ſhall have Covenant without ſbewing 
the deed of covenant, for he may not have it, 
Trin, 36 Eliz, Banco Regis , Noke verſus Ander. 
But there , if the Lefſce for years by eſtoppel 
grant over his term, the Aſſignee ſhall not have 
Covenant, becauſe the Aﬀſignor had nothing in the 
land, but only an cftoppel againſt. the Leffor not 
to cut him. .. = | 


A, Prior with the affent of his Covent by | 


deed, covenants for him and his ſucceſſors with B 
and his heirs, that he and his Covent (ball fing 
in the Chappel of B, which is parcel of the Man- - 
nor of B, for the Lords of the faid Is 

The 


Covenant. 


: E- The Aſſignee of B ſhall have covenant, becauſe it 


is a ſervice annexed to the Mannor, 42 Edw. 3. 
3. pl. 14. Coke 5. part. 17. B. Spencers caſe, 45 
Edw.3.3. 28 Heax.8. Dyer 24. pl. 149. 2 Hen.<4, - 
6. pl.25. and who fo hath the Mannor, or is in- 
tereſled in the Coyenant. 

But if the ſervice is to be made in the Chappel 
of another, then the Aſſhgnee ſhall nor have co- 
venant, becauſe it is not annexed to the Mannor, 
2 Hen.46.pl.25. 

And ſoif one covenant with a Tenant by the 
Courtefie to ſing in his houſe, although that he 
ſurrender and take for years he (ball have Cove- 
nant, becauſe it was annexed to his cftate, 6 He. 
4+ I. p1.5. viz. for life. ©, 

Aſfignee by word ſhall have covenant, Coke 3. 
part. 63. A. Lincoln Colledges cafe , for ſuch an 
aſhgnment is good. 

Aſſignee of Afignee ſhall haye covenant, Coke 
5. part. 71.B, and (o in infinitum, as it ſeems, fo 
long as the eſtate aſſigned continues, if the Covye- 
nant go with the eltate. | 

Aſſignee of one Coparcener ſhall have covenant 
againſt the other coparcener toacquit him of the 
ſuit, becauſe the covenant goes with the land, 
Coke 5. part. 18, A, Spencers caſe, 42 Edw. 
3.3 : 
Leſſor covenants to repair the. houſe lett, the 
Aſſignee ſhall have covenant againſt him, begauſc 
this is annexed to the eſtate : fo the husband of 
the wife that is a Termor, and a Tenant per Sta- 
tute Merchant fiaple, and every one that comes to 
the land Coke 5. part.17. Spencers caſe, to which 
the Covenant is annexed. © 
I 3 - 


\ 3 
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- - Husband 
* and Wife, 


. Corpora- 


tion. 


Covenant. 


 Soin all cafes where it is annexed to the eſtate, 
Nat. br.146.C. 48 Edw. 3. and not to the perſon 
Otherwiſe than in relation to the Land. 

Aiſignee of a revertion ſhall have covenant as 
well as he Leſſor ſhall have it, per 32 Hen. &.cap. 
34. but this.is when it concerns the things demi- 
{cd, and not cdllateral Covenants,Coke F. part. 18. 
A. Speucers caſe; for in reſpect of Reverfion of 
the thing lett, he comes in room of the Leſſor in 
privity of cſiate. 

Athgnee of a Reverlion' for years when, the 
Tenant for years hath a greater Term, his Af- 
fignee ſhall have Covenant within, 32 Hem. 8. al- 
though the Leſſor grant overhis Term,  Triz. 40 
Eliz. Ban. Regus, Kot.123.Natures verſus Wetpord, 
quere. 

Aflignee ſhall lame covenant, upon covenant in 
Law, Coke 4.part. 80.B. 9 Eliz. Dyer 257. pl.13. 
wire It gocs with the eſtate. 

Lefſze covenants with the Leſſor and his heirs 
to repair the houſe, the Affignee of the Leſſor 
ſhall have covenant, Mich. 9 Fac. Ban. Regis, Beſt- 
wicke & Wilborue; tor it goes with the houſe. 

Leaſe for years to. the Husband and Wife, the 

Lefſor outs them , they- may joyn in covenant, 
becauſe after the death of the husband ſhe ſhall 
have a term, if he grant it not over, 47 Edw.3. 
12. pl. 11. and ſo ſhe hath a poſſibility of interet. 
' The :Commoanalty; of D Covenants with the 
Major and Commonalty of -L, that they ſhall be 
quit of 'Toll;&c..in D, and aſter one Burgeſs in 
D takes tglt of one in L, Covenant” lies for one 
Corporztion againlt another, 48 Rdw.3. 17. pl.2, 


It may bc brought by the Major and CTY | 
O 


fort &> Ce ”- 
EE vt A uo 3 4 Ce IIS LT. 
Ws ” es Rag See i WS EE 
; - g 


Covenant. : 135 


of one Corporation againſt the Major and Com- 
monalty of the other Corporation. 

Executor ſhall have Covenant for Covenant Executor. 
made to his Teſtator for a perſonal thing , for the - 
perſonal eſtate is his to the uſe of the Tefiators 
will, Nat.br. 14.5. D. and orig, Regiſt. 165.B. Note, 
de conventione pro executoribus non invenitur breve 
in Regiſtr. ſed pro aſignatis, tamen poteſt fieri pro 
executoribus tam bene quam pro aſſignati, nam ea- 
dem eft ratio de utriſque. 

A leaſes to B for life for 12 years, and B dies 
within the 12 years, the Executors of B ſhall 
have it until 12 years, &c. B dies, A outs the Ex- 
ecutors within 12 years, they ſhall have Covenant, 

19 Edw.z. Covenant 24. 

Executor of an Executor ſhall have Covenant Executor 
by the Common Law, 1g Edw.3.Covenant 24-pol. _ _ 
Com. 290. Chapmans cafe, Lib, Intr. 134.B. ſed.1. g 
and fo forwards, for the right dies not. 

The Heir ſhall have covenant, if the deed be Heir. 
made to him and his heirs, Nat. br, 145.C. x6 E- 
liz, Dyer 338. p1.39. but this was to enfeofft him 
and his heirs 3 fo that this holds not generally, but 
where the heir is interefſed in the Covenant. 

A enfeoffs B in fee, rendring for $ years one 
Roſe, and afterwards 20 Roſes ,* B dies his heir 
within Age, the Lord recovers the Land by rea- 
ſon of Colluftion, the Heir at full age ſhall have 
covenant, 18 Edw.3, Covenant 7. inreſpe& of his 
privity to the Covenant. | 

A covenants with B and C and their heirs, & Joynt- * 
eorum utriq; to make an eftate to the heir of him *©nant. | 
which firſt dies (being Parcener) the heir of one 

| ſhall have covenant ſole, 16 Eliz., Dyer 338.,pl.vis. 
of him that firſt dies. I 4 When 


.Leifee. 
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When any of the Covenantees ſhall have ſe- 
ycral interefis or eſtates, and the covenant is made 
with them & cum quolibet coram, they ſhall have 
ſeveral covenants, otherways not, Yo oke 5. part. 22, 
A, Mattherſons caſe, in relpe of their ſeveral 
interefts, | 

Leſſee for years by deed Poll is outed by the 
Leſſor, he ſhall have covenant, Nat. br.145. L.21 
Edw.4. 30. pl.25. for the leaſe implies a covenant 
to enjoy during the term: 

But if a ſiranger outs him without title he 
ſhall nofhave Covenant, Nat.br.145.L. 22 Hen.g. 
$2. pl. 26. But if he had a colourable title and 


_ Ouſts him, qzere. 


Alchough it be by verdi&, Coke 4. part. 80. FB. 
Noker caſe 3 for the yerdiQ may not be according 
to Law. 2. 

And although the Leſſor warrant to him du- 


ring the term, 26 Hen. 8.3. pl. 11. for the war- | ' 


ranty is not ſo general: but if he warrant it a- 


gainſt all men. ©. 
But if a ſiravger that hath Title out him, then 


itlies, Nat. br.145. 32 Hen.6.32«pl.27.Nedbam 


for that proves he had no power to lett. 

But Leſſee for life ſhall not have Covenant up- 
on ſuch outing, | for this cannot diveſts him of the 
Freehold,26 Hen. 16. Covenant 1o.Nat.br.,145.M. 
if in the covenant it be not expreſi. 

But 13 Edw.3. fines 165. per Shard, if a leafe 


- be to 4 without impeachment of waſte, and 


waſte be brought againſt him, A ſhall have Cove- 
pant 3 for the: leaſe implies a Covenant, that he 


1 ſhall not be c ſyed for waſte. 


Tenant 


K- WS 
44 þ- 


C 2 Leffee for years ſhall have Covenant upon a 


Winchombe & Rigge. 


; Covenant. 
* Tenant for life ſhall not have the benefit of 


F warranty, if hebe not in poſſeſſion, 26 Hen. 8. 3. 


pl.1x, viz. atthe time of the warranty. 


demiſe and grant, Coke 4- part. 80. B. Nokes caſe, 
& 5. part. 17. A. that is, if the leaſe runs, that 
Leffor doth demiſe and grant. 2. 

If the land be evicted, Paſch. 7 Fac. Ban. Regis, 
A leaſe made to A. per 
dedi & conceſi, the land is evi for years, A ſhall 
have Covenant againſt the leffor, for judgment 
was ſo-entered, Mich.9 Jac. But Williams &+ Tel- 
verton ſaid, that it was without their privity ; and 
Williams ſaid, that it lied not ; quere ergo. 
 Recufant ſhall not have an action of covenant Recuſane. 


- - for anything ſciſed into the Kings hands, 1 Fae. 


4 cap. 5. by vertue of the Leffors recuſancy 3 for 


the Common Law takes no notice of Recuſan- 
Cy. . 
Succefſor ſhall have covenant upon a covenant Succeſſor, 
made and broken in the time of his predeceſſor, 
4 Edw. 3. 130. pl. 71. quere what Succeſſor, or 
whether any kind of Succeſſor, ho 

A covenants to levy a fine, the party to whem Fine, 


this covenant is made ſball have covenant, Nat. br. 


146.F. 


Againſt whom Covenant lies, x. Perſonal; 2.Resl, 


Adminiſtrator is fubje& to it, 13 Edw.3.cap,1 1. Admint- 


Coke 9, part. 40. A. Henſloes calc , upon a Cove- ſtrator. - 


nant made by the Inteſtate. 
Aſſignee of a Termor ſhall be liable without Aſſignee. 
naming how the condition of the thing extends 
2 DEG, KA 


th 
Your , 2 


Covenant. | 
to the things, in efſe parcel 'of the demiſe, Coke 5, 


part. 16. 4. Spencers cafe, & _ 24+ Wereſters | ; ; 


caſe. 

This extends to him that comes to the demiſe 

any way, Coke 5. part. 17, B, Spengers calez. vis. 
any legal_way : but quere, if the Leſſee be auted 
by one who hath no intereſt, 
_ *Soif the Covenant extends to a thing « to be 
newly made, if it ſhall be made upon the demiſed 
land, the Aſſignee ſhali be bound by expreſs Cove- 
nant to the Leſſor and his Aſſigns, Coke5.perte16.B, 
Spencers cale,2 5Hen.S,br. Covenant 32. Leſſce co- 
venants for him and his Aſſigns to repair. a houſe, 
Covenant lies againft the Leſſee, and then. againſ 
' the Aſfignee alſo for the ſame breach, and no re- 
medy. but an Audita querela, per Brook. Q. 

A leaſes for years to B, and covenants to ſuffer 


him tochjoy 3 there the Af Ignee of A of the Re-. . © | 


verſion is liable, though not named, 9 Eliz. Dyer 


-.-- - 255. þl.4- for he comes in intereſt of cſitate in the 


room of - A, who covenanted. 
When..che Covenant extends to 3 thing which 
had not eſſence at. the time of the demuſe ,. the 
: Aſſignee is not liable without naming him, Coke 5. 
part.16.B, as where the Lefſee Covenants. to vuild. 
a new houſe upon Land lett. ©. rationem, -: 
When the demiſe is of a perſonal ithing the Af- 
ſignec is:not liable by expreſs name,Coke 5.part.16, - 
17. becauſe the Covenant goes to the perſon and 
. Hot: the eſtate, 
' Tf thedemiſe beof Land and a perſonal. thing, 
the Aſſignee is not bound: by expreſs name for the 
perſonality,for there can be no privity between the 
Leſſor and: Aſſignee, Coke 5.part, 16,& 17... but for 
the realty he ſhall be bound. The 


- - _ 
"= 40 
£ * 42 ; 
« A : 


CG voenant.. 


The Statute of 32 Hen. $. cap. 34. extends to 
Covenants, which tonch the thing demiſed, and 
not to.collateral Covenants which coneern it not, | 
for the Statute looks at the efiate. 


_  Ttlies againſt Exccutors, Regift.orig.165.B.Nat. Executors. 
br, 145. H. and tins is although they be not na- | 


med, 28 Hen. $, Dyer 14. pl. 69. 45 Edw. 3. 17. 
pl 47 Edw. 3.22, 48 Edw, 3.2.pl.4, 9 FEliz. 

Dyer 255. pl. 4. for they repreſent the perſon of 
the Teltator, and come in his ſicad. 

But all the Executors ought to be named , 47 
Edw.3.22. pl. 20. in the Writ and Declaration. 

A Leaſe is made to A, the Leffor covenants to 
pay the quit Rents,G&c. divers dues likewiſe ; this 
is a perſonal thing, and binds not the Executor, 
2 & 3 Marie 114-fpl. 6. of the Leſſor. 2. forit 


is paid ratione terre. 


A Leaſe is made to the Husband and Wife, the Feme. 


Husband covenants to make affurance for the 
Rent; this binds not the wife, becauſe it is col- 
lateral, 45-Edw. 3.11. pl.7. for the Leffor hath 
remedy tor the Rent without ſuch aſſurance. 

Y Butif they covenant , that they will not aſlign 
without his conſent ; there the Wife is bound, if 
the husband die, 18 Hes. 8. Dyer 13. p1.66. Shet- 
ſey ; for elſe the Leffee is without remedy. 


. Heir ſhall be bound by covenant of his Anceſtor. Heir. 


if be named, Regiſt.orig.165.B. elſe not. 
And although i it be broken by his Anceſtor, 4 
Edw.3. 130.p1,7 x.as well as if broken by himlelt. 
But not if he be not nanied,28 Hen.$. Dyer 14. 


ſ 21.69. 32 Her.6.32.p.27. for then the Law will 


intend only, that the Executor or Adminiſtrator 


ſhall be bound. "" 
: Infant 
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Infant cannot be bound by his Covenant to. be 


an Apprentice per the Common Law, but by Cu». -: 


Rome of Loxdox he may, 21 Edw.4.6.pl.17. 


' But then he ſhall be of the age of 14 years, 3 


21 Hex. 6.31: which are accounted years of dif- 
cretion, to diſtinguiſh what may be for his benefic, 
and what not. | | 

' But an Infant of 12 years ſhall be bound by his 


* Covenant to ſerve in husbandry, Nat. br, I68, D. | 


7 Hen.4.5. pl. 29. 9 Hen. 6.10. pl. 28. 21 Hen. 


6:31. Newton. for husbandry is for the good of 


the Commonwealth, and the knowledge and 
maintenance of it are much favoured in Law. 

But if he bewithin 12 years, he ſhall not be 
bound, '2 Her.4. 18. pl.7. 29 Edw. 3.27. pl. 29. 


41 Edw.3. 17.pl. 1. for urider thoſe years he is |} 
Indeed incapable of learning the Art, by reaſon of : ? 
... . difability:of body and underfianding alſo. 2A 


Life covenants to leave the houſe in gbod caſe, 


it lies ,not againſt him till the end of the Term, 1 
Nat.br. 145.K. 12 Edw.2. Covenant 2. 3 


\ 'But if he covenant ſ#ſtentare & . reparare , it 
lies preſently, 45 Eliz.Dyer 324-p1. 34+ and wheng 
ſever it ſhall be out of repair, during the term. 


So if he covenants to leave the Timber in good 


plight, this is void for the impoſſibility, Coke 5. 


part.21. A. Mains caſe, 7 part, 15: A. Englefields 
caſe, Fitzberbert covenant 29.. Nemo tenetur ad 


impoſſibile. 


For if the Trees are thrown down by Tempeſt, | 


it lies not, 40 Edw.-3. 6. A. Coke 1. part. 98, A. 
Shelleys caſe 3 for this could not be prevented. 
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But-if the houſe be waſted by Enemies or Tem- 


peſt, he ought to repair by reaſon of the Covenant, 
| | "" Of 


4  nants in Law. 


For build it, 40 Edw. 3.6, 4. Moris, De8. & Stud. 
© ' 66. B, 29 Hen. 8, Dyer 33. pl. to. if there be an 
expreſs Covenant to do it. | 
Leſſor is bound by expreſs Covenant or Cove- Leſſor. - 
It lies againſt a Leſſor, if he outs his Terrb6e, 
Nat. br. 145.L. 21 Edw.4.30. pl.25. Coke 9. part. 
80.4. 32 Hen. 6,32. pl. 27. without _ and 


- - during the term. 


A Parſon leaſes his Glebe , and ref igns during Parſon, 
the term, covenant lies againſt him, becauſe it is. 
his own a& and wrong, 12 Hen:4-3. and the Suc- 
ceflor may avoid the Leaſe. 
Where a Parcener upon partition covenantsto Parcener? | 
fue a Writ of Partition, the other afhhgns his eſtate 
to B, which covenants 2painſt the Covenanter and 
| good , Coke 5. part;17. B. 42 Edw3.3: 
'If one become pledge for ariother to perform Pledge. 
| fucha Covenant,the Aion lies againſi the pledge, 
Nat.br, 146.B, for he is in the place of the Priq- UDOLS 
_Cipal. : 
yo then he onighe to charge: him as principal 
:39 Edw.3.9. pl.14. 
'Or ſhew that the Principal 'is not ſufficient, 
40 Edw.3.5. Covenant 16. | 
© Tt lies againſt a Succeſſor , Lib. Intre. 136; B, Succeſſor. 
Sea, 2. quere what,'or whether againſt all. 
Ic lies againſt Him that ſhoul make a Decd, Decd,, BY 
Nat by. 146.F. d chat covenants to do it, and does it 
not. 
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Guardian. 
in Soc- 
Cage. 


Fer ki things Corea Fed { Perſonal x I 


2. Real.:.-. 4 
Guardian in -Soccage grants the cuſtody of bt I 
Ward to A, who covenants to render an Acccunt -! 


co the Heir at full ape, Covenant licth: for not do-' 


ivg of it, Regiſt.orig.165.B. Nat. br. 145. H. for 


'the Guardian. 9. whether an: Account lies not 


for the heir. 
Covenant lies againſt him thatdoth not accord- 
ing to his Covenant by deed, Natebr. 145.4. that | 


is, doth not perform the whole covenant. 


But if it be not by deed, it-lies not, Regif, orig, 


:165.B, Nat.by.145. A&G, 7 Rich. 2. deeds 160, 


Neat br, 168;F, 14 Hen. 4. ny but an Action upon 


the Caſe upon-the Aſſumpſit. - 


Unleſs it bein Loxdou by .Cuſtome, Nat .br. 146. . 
A. 22 Eaw. 4-2 pl. 6.V aviſer, Yo Hen, 6. io. Co ' 


venant 1.1, 


DoQor Hettor had a Patent, that none ſhould ' | 
brivg over Spaniſh Wool but himſelf, &c. heby 
tis Indenture grants this to. another, which by 
the ſame Indenture covenants:to pay yearly.109 7. 
with this Proviſo, that if _ he pay.it not the, bo: 


denture to be void ; yet covenant. lies' for the ' 
money that was due before the avoiding of - the In- | 


denture, Mich. 9 Eliz.Ban. Regis, Dr, HeGors.cafe, 
' # gives-a Mill to B, &c.. and that with a. Pro- . }? 


' - Viſo, quod nee! 2, ec beredes mei confiruemur | 


molendinum, in,” &e. Covenant lies a 
the Heir, if he or his Father ere& a Mill there, 4 
Eaw.3.130.pl.71. fox the Heir is bound by his Fa- 


thers covenant. 


A Termor deviſcth the term by will to his wiſe 
during 
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Þ ducing her Widowhood, the remainder to C, and 
po, the: Leſſor ſells. the Fee to the wiſe, and c0- 
 venants-that he would diſchargeall former Titles, 
\'&e. ſhe marries C in the mean time, Covenant'lies 
T7 the Bargainor by the Baron and Feines, if 
© G dv ouft them during the term 3. for it was his 
- own folly to make ſuch a Sale and ho mg Coke 
10.part.51. Lampets calc. ene 
A leafes to Bfor years, if C lives fo long, 8 and Leaſe. 
covenants that he had' power to do-it, :C bein 
dead at the time , Covenant lies, if 4 had not a 
good eſtate init, Coke 9. part. 60, Bradfhaws- caſe, 
though C was dead ; for if he had nogood eftate, 
he had-no power to' Jete; and ſo his Covenant i im- 
plied i in Law is broken. - LOG, 
A leaſes to'B for years Lands i in which Chad a 
Ones eſtate ; and covenants that the Lefſor 
| Shall ſuffer him quietly to hold the fame, without 
-*ffouble either of the Leffſor or any other. 'Bienters, 
--Couts him, Coveriant'lies not; becauſe all the (e- 
; | ut depends upon'this word [ſuffer,] the which 
} extends only tothe-Leffor, and his Executors and 
- 'Affigns,9Eliz.Dyer'255.p1.4.and not'tothe Copy- 
; Es hath a diftind intereſt fromthe Leflor. 
j A leaſes to B for years, and covenants, quod pa- 
| | ccifior'g duderet & ec: ſit interruptions alieujas, * Co- 
Eveaattiics if any interrupt him, 16 Eliz. Dyer 
E | | 328 p18. for the-word alicujus is a general word, 
l} E + and includes all perſons. 
[ g Leſſor covenants, that the Leſſee ſhall quietly 
F and peaceably have, &c. without the iftarbance 
” or: hindrance of the-Ecffor . the- Lefſor ſuts 
' | "the Lefſee in Chancery, and ſuppoſes that the 
1 3 5 fon was only made to-try a Title;, -an'\Acion of 
IF 4 covenant 


Covenant lies not. "ws ſuch EO = BP tt Jo 
"Com. Ban. Rot, 384. Selby verſks Shue. for this - 
was huta Leaſe in truſt only for the benefit of they 
- _ Leffor, and notof the Leflee.: - 
fee by deed: Poll ſhall have a Covenants 4 
-gainit the Leſſor, if he out him, Nat. by, 145. 1: 
' 35 Hen. 8.Dyer 57. pl.24. Sbelle 's for the Aion 
, ariſeth upon the covenant of -t c Leſſor; which 7 
may be by deed Poll: [ 
= -But:notupon outing by a firavger withaue Th} 
55 | .tle, Nat.br.145, L. 22 Hen.6.y2. 1. 26,” Hill,.12 
| | Fac. Com, Bax, Tiſdale & Uſes « yet quere, if he | 
' -hada colourable Title. - 

: Althoughvic be by Recovery, by. Verdi&, Cle | 

4. part. S0.B, Nokes cafe. vid; antes., 

But if {a Stranger hath Title, then it lies, Nat, * & 
br. I45-L. 32 Hen.6,32.pl.27. Nethen ; for then | b- 
b- the.Lefſor could not leet» ..; 7 
| ; Buc Tenant for life ſhall not have Covenant for 2" 
I ſuch outing,Net.br.14.5.M. 26, Hen.6.Covenent to; * : I 
for ouſting is intended of ;a-term, and not ' of = 2 
Freehold, for ſuch ouſting)is adiſſcifin..., .'.,. , 
If it benotexpreſi,). Nat» br,.145. M, Gi tar I 
declares what ouſting was rnearit by . ths pars 
- CESS". 2177 
Lefſee: for. years ſhall have Covenant apon a 

demiſe ab grant;, Coke 4» parte. Bo.. B...Nekes caſe 
5. patt.A. Spencers caſe; ' viz+ upon the words: des * : 1 
miſe and grant in the Leaſe, -for they: imply .z 3 
Covenant. ,:!; 
| Leafeifor years, with warkanty;the Leilce: LY 
| ſhall have Covenant; :26 Hen. $..3. ph.13..;by, all 
WW; .9:Blix; Dyer 257: pl. 13x-for the warfanty: Inv | 
oe 100000 Covenant for guict enjoyings. gs 6:4 i ; 
p- - _-._ Tenan 


th for anotherd life laſts ſ6t years with 


——— he for whoſe life the'Leaſe was dies, - 


the firſt Lefſor enters, Covenant lies,32 Hen.6.32;; 
21-27. 9 Elis. Dyer 257. pl.13:againfithe Leffce 
for life upon his warranty, becauſe his eftate was 
bat a contingent cate, and the warranty ſuppoſed 
if abſolute. 

-» Butif 4it be withorit warranty it lies not, 's E- 
liz.Dyer 257: pl. 13. fot he letts no greatereliate 
than hehath; 

A-Covenants to ſerve B for years, and dies, no 
ARion lies, q#is mors omuis ſolvit, 48 Edw. 3.2. 
B.pl.4.Fincbdex. 

Hill; 33 Eliz. Bans Regis, Wilſon & Mapes. & 
Parſon eaſes his ReQory , and covenants to ſave 
-harmleſs the Leſflec, concerning the lands and pro- 
fits for one year againſt Blunt, Blunt centers within 
the year 3 Covenant lies, becauſe it is expreſſed 
againſt a certain perſon; Duere, if it had been 
generally. 

Leſſee covenants, that he will not afbgn his 
Term over , by {which it may come to D; the 

efſce alligns it to K per Curiam, Covenant lies; 
for he hath put the power out of him, Trix. 13 
Fac. Com. Ban. Gaines caſe, and it may come to D 
whether he wilbtor no; 

Of a Fine levied of Rent, a Writ of Coven 
ties, 22 Edw.4.2.p1.6. 


The Count in Covenant, x. Peifonel 5 $ 2.Real. 


The Count was,that per Indenturam ſuam teftar. 

exiftiz; thatthe Defendant covenanted ſo and: ſo, 

_— good ; but 'fucti _Y bat is not Pry 
. Mic 


Count. 
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© Covenant. x 
Mich.7 Jac; Ban. Regis, Wyrdnam verſus Fankyer, 
2 Marie 117. þ1.78. but he muſt plead Covenants 
performed, and tender an iſſue. 

. Prior and Covent leaſes to two for-.years with 
warranty. per Indenture, rendring Rent 3: one dies 
after poſſeſſion , the other ſurvives, and was fole 
poſſeſt, the Prior dies, the Defendant fwit eleGus 
& prefeius Prior, & tali dis expulſus & cjefius eft, 
the Survivor by the new Prior, .and ſo the Defen- 
dant did not hold Covenant made between the 
Jate Prior and: the faid Survivor, Lib.Intr.135.D. 
feF.2.. this is a good Count, for the Covenant lies 
by the Survivor againſt the Succeſſor. 


Count upon covenants to make a new Leaſe, 


| Com.2.Chapmans caſe, and good. 


A leaſes to B for 6'ycars, if C live ſo long, and 
covenants that he had power to demiſe it, &c. B 
in covenant needs not count that C was in life, for. 
if he were dead at the time of the demiſe, yet 
Covenant lies; 2. he need not ſhew that he had 


the better right, becauſe he did purſue the words | 


of the Covenant negative, Coke 9.part. 60. Brad- 
ſhawes caſe, or elſe it cannot appear it is the Co- 
venant upon which the AGion ts brought. 

Count by the Leſſor againſt the Leſſee,that Co- 
venants to pay all charges, and pays not the tenths 
granted per Parliament, Lib. Inter. 136:C, ſe4.4q. 
for the word. Charges includes the Tenths, for 
they are charges iſſuing out of the Land, or pay- 
able ratione terre. 

| The. Count: ſhall be: general, - that he hath 
broken covenants between them, tothe dammage, 
&c. the other ſhall ſay, that they are ates: 
| ene 
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Covenant. x47 \ Þ 


the Plaintiff may reply, that they are not, becauſe 

' he ſhall haye f(everal dammages for every Cove- 
nant broken ; but upon an Obligation he ought 
to (hew in what he hath made a breach, becauſe. 
he ſhall have the forfeiture for one breach, 6 Her. 
4.8. p1.34. if but one breach. 

; Tenant for life leaſes for years rendring Rent, 
the Lefſee covenants and is expulſfed by him in 
remainder , I. he ought to count that he was 
poſſeſs*'d; 2. he ought to ſhew the eftate for 3 
life, and the remainder certain, 9 Kliz. Dyer _ "oF 
.257. pl. x3. becauſe it is a ſpecial ouſter, and 
'not by the Leffor; and for the firſt, -if he 
were not in poſſeſſion , he cannot be ſaid to be 
ouſted. | 


Writ in Coutnant, t. Perſoual 3 2. Real, 
| In Comitdte. 
Rex, &c. juſticies A. quod. teneat B, conven- 
tionem inter eos faflam, de quibuſdam defedibus, 
in Manerio ipfius B. de N, exiftentibus ſumptibus 
ipfius A. competenter emendand. ſicnt, &c, ne am-. 
plius, ec, Regiſft.orig. 167.4. This is in the Coun- 
ty Court, as it ſeems. 
16 Banc 
Rex,e&c. precipe A. de B. quod juſtice; &c. tene- 
at W..conventionem , inter eos fatiam de viginti 
" acris terre in K, SO_ & alio blado competenti 
ſeminaudis, & de bladis & terris predid. creſcen- 
tibus metend, & ad domus ipfius W. ſumptibus 
_ cjuſdem A. in eadem villa cariands, &-nifi fecerit, 
Oc. Regiſt, orig. 166, A, This in the Common 
TW... - "i - 5 
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E: ; 
The Writ ſhll be brought white the Covenant 
was made, Nat.br.146. E, 11 Rieb.2. vis. in'thi 
County where it is a real Covenant. | 7 -* 
But it is no'plea to abate the' Writ unileſs the 
-D:ed bears-date in another County , Natibr.146.F, 
than where the Covenant is brought , and it miy 
be a Covenant by parol. HE3S bet befo the 
" The Writ for onting the Leffce fhall be' de 
dampuis & de perditis occaſtrone expulſionis , 'fc, 
9 Eliz.Dyer 257+p1.13. forif he benot damnified 


no Action lies. 


The Writ ought tomention all the Executors 
-which did adminifter, 47 Ed. 3. 22. pl. 20, 48 
'Edw. 3. 2.pl.4. where an Adﬀtionof Covenant'is 


- brought againſt Executors for all the Executots, || 


are but one Executor in Law, for they have a 


joynt truſt and 'intereſt. 


o 


The Proceſs in Covenunt, I. Before appearance 3 


Covenant * I .' By thie Cornmon Law the 'Procels before 
Perſonal. -appearance 'was but a difireſs infinite, 22 Hen.6.13. 


Br. exigend, 29. 48 Edw. 3. 29.-pl. 15: and mo 


-. 2. "After appearance the-parties appear, and day 
\js given over 3 (ſabvis partibus, $7.) the Defen- _ 
gant makes defautt at 'the'day., -a diftreſs was a- 
-warded apainſt hith, Lib, Intra, 134. B: Se. 1. 


\and not a Capias. 


Covenant © via nonfit breve de Attathiamento, -quia opor- 
Real, «zrat quod partes tompareart perſpnaliter in Carta, 


Regiſt. ortg. 165. A. and here was day given over 
:falvis partibus, which was no perſonal appearance: 
| | The 


Cont \ 


” he Bar i in. « Cevenons, I Perſonals 2, Ret. 


/ 


4 * 


9 { When a. cextain duty accrues: by the Cove- accora. 
nt at the time. of, the making, of it, an Accord | 
with ſatisfaQtion is no plea, Coke 6. part. 44. 4; 
' Blakes caſes forifuch an Accord cannot diſcharge 
the duty.' But a xeleaſe may be pleaded in bar. 

- But where no; certain duty accrues until the 
fabſequent act. on wrong, there Accord with ſs- 
tisfaRion: is a:go0d plea, Cake 6.part.4.4. 4. Blakes 
cale.3. for he may- make ſatisfaction for the wrong 
by.che.agreement of the Covenantec.. 

. Covenant to a Parſon for the enjoying - his 
Benefice, and the Parſon deſerts, the Cure is void, 
if . he deny itafter ſuch deſertion, 1:4 Eliz.cap.11. 

Rafſtall, Leaſes 244,D. 23 Eliz, Dyer 372. pl. 11, 

;T-his.is after the Payſon is abſent forty days in the 

year, and not otherwiſe for that is a defertion in 

Low whereby he may. be deprived. 

-.:A:covenants: to gather the Rents.in D, and he Diſtur- 

pleads, that he was interrupted by the Plaintiff _— 

and fo could not doit; this is a good bar, Crooke 

T3\Hey,7.34« pli2. for the Plaiatiff (hall not take 

advantage of his own wrong. 

;;::Leflce covenants to ſurrender before the term 

ends, and a Stranger that hath right enters upon 

the Leſſee, this is a diſcharge, becauſe the Leſſee 

bs difabled by an a& in- Law, Fill. 41 Eliz. Com. 
: - Pexformance geperally A good plea, 6 Hen. 4. 
arm: upon a demiſe by Indencuxe and 


an eviction by a Stranger, by a higher Title, it is 
2 no 


Q Perform- 
ance. 


Y. 


by 
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Covenant. 


no Bar to traverſe the poſſeſſion of the Plaintiff 
without particular cauſes ſbewing how the other 
had title, becauſe it is by Indenture, Tris. 3 Fae. 
Ban. Regi, Stile verſis Hearing , which is a 'ge- 
neral eſtoppel without ſhewing of ſpecial matrex 
fo avoid it. 

A covenants to make a 200d eſtate in Copy. 
hold-land to B before after, during the life” of 
Cox; itis no plea to ſay, that it was ſarrendred 
to the Lord by his procurement to the uſe of C, 
if he ſhews not that he was admitted ; for'no- 
thing veſts in him to whoſe uſe it is till admit- 
tance, Mich, 194 Jac,. Ban, Regis , Stiles verſus 
Smith , and fo the Lord was not diſabled to per- 
form the Covenant. 

Releaſe is no Bar before the Covenant i is bro- 
ken, viz. generally , Coke 4. part.7x. Hors caſe, 
5 _— 217, Plz. Coke 1.part.99.4. Shelleys 
caſe 

If it be not by expreſs words, Coke 5. part: 71, 
A. 35 Hen. 8. Dyer 57. pl.24. Bramly ; for ſo the 
Covenant may be releaſed, 


— Fudgment in Covenant, 1 .Perſonal ; 2. Real. 


Judgment againſi an Exccutor for a Covenant 
broken after the death of the TeRiator, is of the 
Teftators goods, 15 Elis, Dyer 324. p1.34- for he 
is in the Teſtators ſtcad,and trulted with his eſtate. 

If a Leſſee recovers being outed by the Leffor, 
he ſhall recover his term, vis. the remainder un- 
expired, Nat,br.145.M. 47 Edw.3.24. pl.61:-20 
Edw.3. Rn 177: and oo Dummager;Net 
hr. 145-2 ” 


Executi ou 


Covenant. 


© Execution in Covenant, I. Perſonal ; > 7 Real. 
1. Per Common Law ; 2. Per Statute Law. 


By the Common Lawit is but a Levari factas, Perſonal. 


Lib.Intra.133.D.ſed.2. & fierifacias, Lib. Tatrs. 

138.4. ſe.1.cxtending but to goods and Chattels. 

| But no other Execution, Coke 3. part. I2. A. 

Harberts caſe, . 
And this only within the year 3 for if the\ year 

be paſt it was'an Action of debt upon the Judg- 


- ment, Coke 3.12, 4. 


Unleſs the Proceſs were continued,3 3 Hen. 6.49. 
pt.: 33. for the continuance of it made it, asif no 
time were paſſed, but continued, a preſent Judg- 
ment, 

By the Stit.byWeſtm. 2,cap.45.2 Scire facias was 
given aſter the year, Coke 3.part. 12, A. to revive 
the Judgment,and fo the party is not now forced 
to bring an Aion of debt uponit. 

And per Weſtm.2. cap.18. Elegit is given, Coke 
3-pert. 12. A. which extends to Jands as well as 
goods. © 

By the Stat. of 23 Hen. 8. cap. 14. Capias ad 
exigend.fuit given in Proceſs and by conſequence a 
Cap.ad ſatixfaciend.in execution againſi the perſon. 


k By the Common Law it was but a Writ de fine 9, Real. 
' Fats, or to pay a fine,as i it ſeems, which was but a 


Writ of Covenantin its nature, 43 Eiw.3.12, B. 

Bethnap.Glaxvil. lib.$.cap.4. vide. the Writ there. 
But entry was congeable to execute it, 8 Edw.3, 

277.24 Edw.3.40.pl.49. Coke 7. part.32. and to 


hold till GtisfaRion made, as it ſeems: + | 
Af Land be tailed to one by fine,: he ſhall have a Fine, 


Formedon in Remainder, 6 Edw.3.185 _ 9.Herle 


to execute the Fine, 
K 4 '. 


1-52 Cougnant, ' 3 

But when the King, levies a fine; he NPR Y 

| make Letters * ka the Foe ba to-. enter, 

4 _  -Cokg 7. part. 32. for the King paſieth nothing bc 
; by Record, _.. 

\ Fine. levied of an Advowſon, this maybe 

exerted by a Nyare Impedit., 24 Eaw. 3. 69 


M7 
Pk Ky, if an uſurpation. be, no: Scire facis lies 33 
Egp.3. Ruare Impedit 193. Kninuet, againſt the 
' Uſurper, 
_  Finelevied of Services, there ſhall bez per que 
{rowie, 29 Edw, 3.46. pl. 9. ta execute the 
ine. 

-If a Fine be levied” of Rent, PD! may be 2 
Writof Coyenant, 2.2 Edp<4-3> #0. 6, to execute 
the Fine, 

Tenant grants fo do his ſervices, there (ball be 
but a Diſtreſs , x9 Edw. 3. 371. 4.3. for that is 
the. proper remedy to. recover them, and there 
needed no Coyenant. Tamen quere. 

Fine levied of a Reverſion, there ſhall be a 
quid juris clamat to execute this, 

Andif the Tenant alien, yet the Writ ſhall be 
2gainſi him, and his Aﬀignce ſhall be bound ” 

his Actorgment, 8 Hen. 6. 17. B. 18 Hen,G. 3 
S pl. 2. by the Judgment glyen againſt the Agnes 
2nd himſelf,” 

Conuſor of a Fine dies, there ſhall be no guid 

juris. clamat againſt him that claims 3 but if the 
Ecouſee only die, quere if his Heir ſhall bave 
the Writ, 34 Hem. 6. 7. B, Moyle, againſt the FR 
that hachthe particulas eſtate. 
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Covenant, 

Fine levied before memory, there ſhall be no 
Execution, 1 Edw. 4. 6. pl.13. for it ſhall be in- 
nded' there was. Executibn. formerly, 'Or that 

there was to be none. © 
By Weſtm.2. cap.q4. Stire facies is given after 
' the year torevive theFinc,” which is a Judgment 
jn Law 3 butwithin the year ſuch Exccution aSin 
acher Jud Dents: et, 
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Detinue,. 


% 
» * 
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"_ e wes 


I. ' To ws EE HL 19547 
[ 1.Upon \ Defendant x.Of Chat-\ 1.Alive. 
[1 


J 


Common Law, 


Bail- £# himſelf. < tels Per- | 
ment. )2. Toano-# ſonal, 2.Dead. 


dla cd? 


by | ther. 
1.Cer-Chat- 
| 
A 
| 


— , "R - 
_ 


. Upon r.General.\2. Of \ tain, Y tels. 
-Deve-<2. Upon <Deeds. < 2. In-\ Bag. 
eruni.# Trover. certaing Box. 

In a Cheſt, 


. TI. Sealed. 
2, Unſeal ed p 
Reals. 


Weſftm.2.cap.2. Againſt a Sheriff and the A- 
vowart, 
J27, HenS.cep.7. Againſi Forreſiers in Wales. 
2 & 3 Marie,cap.7. For the owner of a Horſe 
ſtole and (old, not according to 
the Statute. 


rencarame tn 


Detinnue is either by 


* 


3 k 


Statute Law. 


” - 


x. Court. JC 7+ The Procels. 
2, Plaintiff. $. The Garniſbment, 
3. Defendant. 0a Enterpleader. 
* 4. Thing. \ 10. Barr. 
5. The Count, = Judgment. 


6. The Writ. I2, Execution. 
Is 


* 


 Detinue. 


Is what Conrt Detinne lies, 1. of Chanel: : 5 
| 2. of Deeds for Land. © 
T lies in the County Court. Nat. br.1338.B. 7m com. - 
In anyother Court, Nat.br.138.C. tathe 
In the Common Bank, Nat. br.138.B, 
- Tt lies not inthe Marſhalſey, Coke 10. part, 96, 
A 72.4. Marſhalſey, 2. if both parties be of the 
Kings houſhold, if it lie not. 
'-2,"Inthe County Court, Nat. br.138. B. Regiſt. 
orig.159.B. 
Ilies not in any Court without 4 Writ, and ic 
it be ſued fo: a Prohibition lies, Nas. br. 1 38.C. 
Regift. orig. 159. B. viz. upon a plaint as is uſed 
in t inferiour Courts.” 


Who ſhall beve a Detinue. ,'r; of Chantels ; 
2. of Deeds. 

An Avowant ſhall have a Detinue againſt a Avowant. 
Sheriff| upon a retwra, Habend. where he returns \ 
quod Averia elongata ſunt, per Weſime. 2. cap.2. 9 
Hen. 6.42. where they are not eloigned. 

But this ſhall not be until it be returned quod 
legit aibil: babent nec ſunt inventi, for the 
pledges are liable to anſwer the diſtreſs, if the 
principle doth not proſecute or cloign.- 

Goods takenout of the poſlſcilion of the wife, Husband- 
a Ferne ſole, which marries and dies; the Husband 

| ſhall not have a Detinae,unle(s his wife make him 
Executor, 38 Hen. 6, 26.p1.38. for the Husband 
gained no property by the marriage , becauſe the 
wiſe was out of pof{cffion at the time. 

Executor ſhall have a COINS: for the goods of. Executor. 
the Teſliatorxe.' : 


A 
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Woman. A Woman ſhall ha a 54 after divorce © 
for tbe goods given in marviage'wieh lien, Not.\br, 7 
139. M. 16 Hex. 8.7. pl. 1.28 Hem, 8. Dyer 13, 
 Þ1-61., for the divorce develis the property our of i 
-.. the husband, whiehbe' only had by virtue 'of the . 
Marriage. SY 8 

\ But..the 13: Hew.3, Prabibition 2x; tho wife may 
foe for themin'Coure Chriſtian: a. 

A Woman ſhall have: + Detivue for a ratianas 
bile parte hanorim,.wihere the Catome:gives.fach 
part, Nat.br, 122. L. for ſuch C uſioe.doth vote 
property her: - 

Bei.  Fhe Heir hall hive 2 Detiout vpan Bailment 
1 rcbayl to:hiim, vis. the Anceſtor, -and his Heirs, 
although it be but a Chattel, 15.Edw.3.159, pl. 24. 
for the Heir is privy in Law to the OY and is 
interefled 'in the propetty. = + F 

Cuſtome that the\Heix ſhall. have aha principal F 
+ gopdset his;Anceſior, he ſhiallhaugs Nezinue for F. 
them; 39:E4w.3..2.plg. 79 3-6, Phage: » | 
gain the, Executor;. - - | 

And'fo the Heir of. a Copyholdes: ſhall and 
Petinue fox-the Qopy before: hisadmittance,, Coke | 
+ part. VErmege fos be isintirglee) from bis: An 2 

- celor. | 
| Leer, A leaſes. wary with implonients fo B fog 
; years, A ſhall have a Detinus fos the implements 
at the end-oh the'term, althowgh'irhey are waſitd, 
29: Heh.6, £9: _ foi by che; Laake- the page 
was not altered: . 
Proprietor ::, The Pidintiff- i in 2. a. Replegiaro.Ghall nat. hades i 
| Detinue for.-Cattel! taken in Witberngam ,. 6 Hen. 
: 38. B. 2 Hes 49. Br. Debt. 53. for by the I- 
y + rare he is develtcd ot the propergy.. 
A Becauſe 


# 4 - 


f 


IVTIE YL 
Drtinnue. 


- Becauſe he hat brings a Detinue'dught to have 
property; 6 Ben. 5c 9. Nat. by. 138, £ Hen,g... 9. 
which here, he hath not. |... 

Ina Rept. 'the Avowant hath return irre- 

evifable 3 yer Tf the Thintiff tender amends, 

he thatl have 4 Detinae, C28. part.147. 4. tor 
it was but conditfona), as the Law implies. 

rty in thetn, 1o El:zz. Dyer : 2 00. +4. but 
rope keepthem till amends made. ike 

xere,if the Avowant after appearance claims 
Property, he ſhafthave a Detinue, for the” goods 
taken in Fhernam, 11 Hey. 4. 10.pl.21. . 
- "If a Horſe be'ftole and fola* in a Market overt, 
the be'not tolted according tothe Statute, 2 &'Z3 
Marie, cap,7. the Owner hall have Detinue by the 
ſame Statutes ' for byſach ſale the property is not 
(Altered, for it is noſale in Law, _ becauſe the Statuge 
'B not purſued. 

"1h Waters, if Cattel or 2xofts be ſtole and fold in 
aFiiror Matket, there the property is not altered, 
although tolled, therefore the Owner ſhall have 

30 a Decinue, 34 Hen, 8. cap. 26. Nota a quere 14- 
YH Towels. 
TY, -TheEKing (hall Uhave Detinue for 'Cattel 'of 'an 


which © returns Ittepleviſable had not = | 5 


King. 


Outlawed perſon, 4 Hen.7. 17, pl.3. bre. Ontlawry . _ _ 
41, againft him that*diftrains them for the pro- 


Perty is veſted in. the King by the Ouclawry be- 
tore feiſure. ED 

*" The Lord ſhall have a Detinne for a Heriot 
cuſtome, if it be taken before ſeiſure , becauſe 


' Hariot, Trin.g Jac. Ban, Regit Creſſes cafe, per Cu- 
Yiam in a Prohibition, vide 10 Hen.4. 4 Hen.6. 
Bur 


che had the property before ſciſure, 13 Edw. 3 Br, 


Lord. 
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But the 14 Edw.:3: Ber 277. (Willy) a man # 
ſhall not have an AGiion for a lay 2D. ergo, | 
not a Detinue; ES M 
Uſe. If a'thing. be delivered to A to deliver toB, } 
yet B ſhall have a Detinue, 18 Hen. 6.9. A. New- Þ} 
ton; for the property is adjudged in B, becauſe it 
was delivered to A for his bencfit only. y; 
Husband Husband and. wife may joyn in Detinue for a 
and wife. deed of Lands, 38 Hen.6.25, Lib. Intr. 20g.D. 
ſei.z. & fol.217. A.ſed.2. viz concerning Lands 
of the wife, LE, 
® Butchis is when the Defendant comes riot to 
- the Deed by bailment, for if the Husband bail 
them he ſhall have it alone, ibidem. 8 Edw. 4. 15. 
| 38 Hen.6. 25. A. for the privity lies betwixt the 
A * Bailorand the Bailee. "I 
| Vide tamen, Lib. Intra. 217. A. ſed.2. i 
If Bailment be before coverture they ought to 
-joyn, 2t Hen. 7. 29. for conformity : But upon j 
bailment during the Coverture the Husband ſole .. 
ſhall havea Detinue, $ Edw.4.16. for that is ad- _ | 
| judged his bailment only. . 
Donor. The Donor in tail ſhall have a Detinue for the | |. 
Indenture after the death' of the- Donee without *] 
/- Tflue, Nat. br.138.F. in reſpeCt of his reverſion, | 
| which depends upon the deed. 1. 
Eſtranger.» AnEſtranger ſhall not have a Detinue for deeds |] 
unlefs he makes title to /the Land, but upon re- Þ} 
queſt to deliver them, and a refuſal , he ſhall have } 
an Action upon the Caſe, 33 Hem. 6.26. pl. 12: 
Priſot, if the Deeds doconcern him. . 
Feoflee, If one have Deeds and ſorne concern warranty, |} 
ſome not, and enfeoff B with warranty, B ſhall 
' not havea Detinue for the deeds , which ſerve 
| | ; | to 
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7 «©< Seinlond the marhatey per amount, Coke'r pars. 


2. Buckburſts caſe, 44 Edw.3.11.B. becauſe they 


| do not: wholly concern him. 


*-:Neither is it- material for-to. mnalocila the title, 


| Coke 3 .part.1. Buckburſts caſe. But they ſhall have 


them which concern the poſſciſion only," ibidem. 
viz. of the Land; and the Feoffor is-to have the 
Deeds to maintain his warranty. | 

. * Bur if: a Feoftment be made without warranty 
the Feoffee ſhall have a Detinue for all, Coke x: 


part, 1, Buckþurſts caſe; viz. all the Deeds that : 
do any ways concern the title, that he may be able 


todefend- ir. 

Unleſs it be per dedi, then it is expreſs warranty 
during the life of the Feoffor, per ftatutum de Bi- 
gamis , cap. 6. Coke 1. part. Buckburſts caſe 1. for 
the word Decd implies ſo much. 

But note, that in all theſe Caſes the Feoffee 
ſhall have Detinue for them againſt a Stranger, 
that cannot intitle himſelf by the Feoffor, Nat.br. 
138.G. Goke 1. part.z. A. 7 Edw.4.26. becauſe a 
Stranger cannot pretend any colour, 

- And note, if the thing which lies in grant, as a 
Lordſhip, Rent, Advowlſon, &c. be granted to A 
with warranty, which grants it to B with' war- 


ranty, B ſhall have a Detinue for the' Ancient 


deed; becauſe he cannot make a title without the 
Ancient deed, Coke 1. part. 1. B, Backberſts caſe. 
ere. 

So in all other Caſes the Feoffee ſhall have a 
Detinue for every deed which concerns the ma- 
king of his eſtate good, Net. br. 138. K. for the 
Law favours Titles to Land, and loves the main- 
tenance of them, 
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Note, 


| Note. 


Heir ge- 


chemtohim and his Heies,' and afterwards. enfeoff 3 


Feoffor © - » 


"OR bail dreds of -Land to B-e5 notbuy © 


Cin fee yet C ſhall not have a Detinue apainſi B, 
for-it is acharge:to A,per cauſc of Bailment,Grook E | 
18:Hen;p.48. phg.. | i 

If. one' enfeoff another with warranty., the 
Feoffor' (hall have the ancient decds, which cory 
tain the warranty, or which arc material for the '* 
.Maintenance of the Title, Coks r. part. IsB, Wes L 
burſts caſc. 

{JE 4-grant a thing that lies in granttoB with 
warsanty, :B ſhall have a Detinue for the Ancient 
deed, becauſe this makes his title, Coke x. pert.r.B, £ 

A-cnfcoffsB per dedi,, Aſhall have the Anci- 


ent ideed, which comprehends the warranty , be- 
cauſe dedi, makes an cxprels warranty, Coke rt. 


part.2, B, and therefore it is good reaſon he ſhould 


-have the teed'/tormake out the warranty by. 


A makes a:deed of Feoffment, and delivers this 


upon .condition , if the Condition be not per- 


formed! he'rthall have a Detinue, 37 Hen.6..37. B, 
for the deed for 'the property was not abſolute 


.out of him. 


The H:tr general ſhall have the Ancient deeds 
comprehending warranty, or neceflary for the | 
maintenance of the title, where the Feofforob- ' | 
liges him and his heirs to warranty 3 for he is | 
bound by his Fathers ac, ' and its-reaſon he ſhould ÞF - 
have the deed to maintain it, Coke part. 1.B,Buck: | 


.burfts caſe, Nat.br. 138. L: 


Feoffment per dedi the heir of the Feoffee ſhall 
not have the' Ancient deeds, becauſe he is not 


- bound to warranty, Coke 1. part. 2. B. OA 1 


caſe 3 but the heir of the Feoffor, ©. | 
| | The 
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WE: , 1 "o 
Detinue. | F6r 
The heir of the diſſciſee ſhall have a Detinue 
' Hr thedeeds, Nat. br. 138. L. for heis in by de- 
ceit, and the Law will judge his title good ill it 
be evicted. | 
The Heir in tajl ſhall have a Detinue againſt the Heir ſpe- 
Diſcontinuee for the deed of entail, Nat. br. 138, al 
. H, 9 Edw. 4.52.p1. 15. for it belongs to him to 
make out his Title by virtue of the entail. 
Andalthough there be a warranty to the Fe- 
offee by his Father, 9 Hen.6. 15. pl.5. 4 Hen. 7; 
10. 1.4. for the heir in tail comes in paramounc 
the Father, : | 
One Joytenant fule delivers the deed to te- Joytte: 
deliver to him, he alone ſhall havea Detinue \per nanr. 
cauſe of this ſpecial Bailment, 13 Rich.2, bre:648. 
though the deed doth belong unto both; for the 
bailment is the cauſe of the Action. 2 
A enfeoffs B and C, and the heirs of B, and Joynte: . 
delivers all the deeds to B, which dies ; C ſhall om 
have a Detinue for the deed of Feoffment, but not 
for the other deeds, 34 Hen.6.1.4. Coke 1. part. 
2.4, Nat. br.138. F. vis, which concern the In- 
heritance 3: but the deed of Feoffment concerns 
the eſtate for life, as well as the Inheritance; 
If A makes a Releaſe toB and C, and this de- 
livers to B, which dies, C (ball not have it, ibidem. 
for the Parchment and the Wax do belong to him 
to whom it was delivercd. Ss 
But if end B Joyntenants per defeaſible title, 
and S. ]. makes a Releaſe to them, the Survivor (hall 
have it; 34 Hen.6.1. per the Report Coke 1. pate. 
2:A, for this concerns the Land, ahtd ſhall ſurvive 
with the eſtate. | | 
Feoftment to two in Fee, the ſurvivor (hall =__ 
EL a) 


Recuſant. 


Remailn- 
der. 


_ cern. 


: 
Detinue. 


all the deeds, Coke 1. part. 2, B. Buekburſts caſe 3 
b:cauſe the ecate lurvives which the deeds con- 


If deeds concern more Lands, if the Ter- 
tenant of any part happen upon the deed, he may 
detain it, becauſe be hath an intereſt, 4. Hen.7.10. 
pl, 4.2 Eliz. Dyer 183. pl.57. and it is reafon he 
ſhould. have the deeds to maintain it as well as any 
other, 

Recuſant ſhall not have an Action for: any thing 
ſciſed into the hands of the King, 3 Fac.cap.5. By 
Stats vid, 

'22 Hen. 6. 1. A Tenant for life dies , bein the 
Remainder ſhall have Detinue for the deed, 9, Her. 
6.54,p1.39. for now his title is come in pofleſſion, 


| andſo the deed that created it belongs to him. 


Butif the Donar releaſe to the Tenant for life, 
he in the Remainder (hall not have a Detinue, 9 
Hen. 5.54- þ1.39. &. 

If Tenant for lite die, he in the Remainder of 
a Copyhold ſhall have it, Coke 4. part. 22.B. for 
Copyholds are in many things governed by the 
rales of the Common Law, and fo no difference 
betwixt themand other eſtates. 

Land is given to A for the life of B, the Re- 
mainder to C in Fee, B dies, C ſhall have a Deti- 
nue againk 4 without requeſt; becauſe he had 
intereſt in the deed during the life of B, 33 Hem. 6. 


. 30-B. 35 Hen.6.9,A, Moyle, in reſpec of bis Re- 


mainder. 
But there quere, whether i it lies againſt the Huf- 


band, when the wife is dead without iſſue; without 

requeſt and poſſeſſion, becauſe he is a Stranger to 

the cliate.. » Y 
Ter- 


E. oughr not by Law to be replevied again. 
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Tertenant ſhall have a Detinue for the deeds, Tertenant. ** 


Coke 1. part. 2.A. which concctn the Lands in his 
poſieſſion, | 
The Lord by Eſcheat ſhall have a Detinue, Lotd. 


Coke 1.part.2. A, 10 Edw. 4.14.6. Moyle, for the 


deeds which concern the Land eſcheated: 


Againſt whom Detinue lies, 1, Of Chattels ; 
2. Of Deeas. © ns 


Detinue lies againſt an Abbot and his Com- Abbor. 
moigue for a thing delivered to his Commoigue 
tore-deliver, 3 Edw. 3.83-pt.32.a thing delivered 
to them. | 

An Adminifirator (old a thing, the Executor Admini- 


proves the Will, he ſhall have a Detinue againſt firaror- 


the Vendee of the Adminiſirator, Com.275. Foxes 
caſez for now the Adminiſtrators title and pro- 
perty is defirxoyed, and the fale accounted void 
irrepleviſable, that is, that the Cattel or Goods 
_ Avowant returns irrepleviſable, the other ten- Avowant: 
ders amends, and upon rcfufal ſhall have a De- 

tinuc, Coke 8. part. 147.A. forthe property is in 


- him, 10 Eliz. Dyer 280. pl. 14. notwithſtanding 


the diſtreſs 3' for the diſtreſs did bur put them in- 


. to the cuſtody of the Law, and altered not the 


Dy 


. 


property. | 

Goods delivered te A to keep, and they are Baily of 
file, yet Detinue lics againſi hims Coke 4. part.$3., 8999s. 
B; Southcots cafe 3 for he onght to have kept them 
at his peril, and he ſhall have his remedy againſt 
the Thief | 

But if he take them to keep, as. he would keep 

L-2 his 


Husband 
and wife. 


Carrier. 


Executor. 


' Detinue. 
his own, and they are ſtole, Detinue lies not, Coke 
4. part. 83, for here he warrants not the fafe 
keeping of them, for he cannot warrant his own 
from licaling. | 23, 

Goods delivered to. B todeliver toC, yetC 
ſhall have a Dctinue againſt B, 18 Hez.6. 9. A, 
Nat,br.138.A. for the delivery of them to be de- 
livered to B, veſts the property of themia B, and 
notinG. _ | 

It lies not againſt husband and wife, ſuppoſing 
they detain, 38 Edw. 3.1. pl. 1. 13 Rich.z, Breve 
644. for the wife cannot detain, but it is the de- 
tainer of the Husband, | 

But of bailment to the Wife, dum ſola fuit, 
and that the Husband did detain, 43 Edw. 3. 18, 
?1.1. Lib, Intra, 219. D. ſed.g. itlies. 

A Carrier loſeth B*s goods,or they are ſtole from 
him, yet Detinue lies againſt him, Coke 4. part. 
84. A. 2 Hen.7.11.B. Townſend; for the property 
was in the owner, and the Law chargeth the 
Carrier with chem. | 

It lies againſt an Executor , but he ſhall not be 
charged but for his Detainer, 39 Edw.3.5. pl.21. 
in his own time, and not for the Teltators De- 
tainer- 

Crooke 118. pl.62. A bails goods to B, which 
dies 3 in Detinue againſt the Executors the que- 
ſtion was, whether they ſhall. be named. Execu- 
tors ornot, and it ſeemed they needed not, for 
the Detainer is the point of Ation. Duere ta- 
men, for they detain by virtue of their Execu- 
torſhip. 

' For Hill. 12 Fac. Ban, Regis, Tack & Clark, 
13 Hen. 4 12. pl 2. 11 Hen. 4.45. pl. 20. 2 _ 
. Jo o 


Detinne. 
5.6. pl.29. 31 Hen. 6. pl. rt. one ſhall' not anſwer 
without the other, therefore they are charged for 
the Detainer only. 2aere tamen, for although 
they make but one perſon, yet this proves not but 
that they detain as Exccutors, and are fo to be 
charged, as it ſeems. 

Ic lies againſt an Executor upon a rationabile 
parte bonorum,17 Edw.3.9. pl.2g, brought by the 
Femeof the Teſiator. 

An Executor (hall have a Detinue for goocs in 
the poſſetion of the Executor of his Joynt- 
eXccutor, if the ſaid Joynt-executor will pay a 
debt to the value. 3 Eliz. Dyer 187. pl.6, for the 
Exccuatorſhip ſurvives. | 

It lies againſt a Stranger when they come to Eftranger. 
the poſſeſſion of two, 4 Edw.4. 9. pl. 11. Natebr. 
138,E. ©. 

Leffor ſhall have'a Detinue for implements Leilce. 
leaſed with the houſe, at the end of theterm, a- 
eainſt the Leſſce, although they are waſted, 20 
Hen, 6. 16. pl, 2. for the property of them was 
not diveſted out of the L.flor by the leaſe. 

Againſt him that finds goods, if they be waſted Trover of 
per. wilſul negligencez otherways if it be by ca- goods. 
ſual means, Dod, Stad.129.B. or a Trover lies, 
for that he could not prevent. | 

If a Horſe be ſtole and fo)d ina market, but not Vendee. 
according to the Statute, the Owner ſhall have a 
Detinue, per 3 Marie cap. 7. for the fale is void, 
and fo the property :s not altered, 

Adminiſtrator fol a thing,the Exccutor proves. 
the Will, he ſhall have a-Detinue againſt the Ven- 
dee of the Adminifirator , Com. 275. Foxes calc. 
See the reaſcn before, that the ſale is made void. 
L 3 "Mi 
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SheriF, 


Husband. 


Feoffor, 


Apainſi a 
Leilec for 
(life, 


Detinne. 
Tt lies againſt a Sheriff, where he returns upon a 


 raturna babenda quod averia elongata ſunt , pev 


Weſtm, 2. cap. 2. 9 Hen, 6. 42. Sce before the 


reaſon. 


A Wife Tenant in tail dies before iſſues, quere, 
if a Detinue lies againſt the Husband without re- 
queſt, 33 Hen.6.30.B. 

A Feme ſues goods dum ſola fuit, and takes a 
Husband, Detinne lies againſt the husband and 


wite, Lib. Intr. 209.D.Sef.4. 43 Edw.3.18. pl.1. 


for now the goods are come into voſſeiſon of the 
husband by the marriage , and fo they are both to 
be ſued 3 for the cauſe of Action begun whillt the 
Feme was ſole, and it is continued in the husband 
by the intermarriage and detainer fince. 

If A. enfeoff B. with warranty, B. ſhall have 
a Detinue againſt A. for deeds that comprehend 


warranty, or are material tor the Title, Coke 1. 


part.2. becauſe the warranty is for his benefit. 

If A. enfeoff B. without warranty , B. ſhall 
have it againſt A, for all the deeds concerning the 
land, the Feoffor needs not any deeds to make out 
the warranty. 

Ard if the thing lies in grant , then it lies a- 


gainſt the Feoffor, for all Coke 1. part. 1. Buck: 


burſts caſe for there is no warranty for him to 
make,out, as it ſeems. 
| And ſo in any-caſe for a deed that makes his 
eſtate good, Nat.br.138.K. for it is reaſon to let 
him have weapons requiſite for his neceflary de- 
ferice, 

A Leaſe made to A. for the life of B. remain- 
derover toC. B. dies, C. ſhall have a Detinue a- 


gainſt A. without requeli becaul e C. had intereſt 
in 


Detinue. 


.in it before, 33 Hen. 6. 30.B. ard he knows that 


by the death of B, his eliafe is deterrnined; ſed 


wt il if A, donot know B. is dead. 


" F or what things Detinmne lies , 
+. of Deeds. 


1: Of Chaelr; 


-Deildae ought to be of a thing dental Nat. br. 
138, A. becanſe the very thing detained is to be 
recovered, 


A Detinue lies for money in a Bus, or Box, or- 


Coffer, Nat. br:138.A, tor that may be certainly 
known. 

And this although the Seal be broken, 21 Edw. 
4. 30. pl.25. Littleton, 1o that the bale be not 
broken, 

'But otherwiſe it lies not,” Nat.br. 138. A. 22 
Hen. S. Dyer-22, pl.137. for then the money can- 
not be known; 

Note, a Detinue was brought for one piece of 
Dotnex of the value of '22 5. and tried at Glou- 
cefter Aﬀizcs., 5 Martii 15 Fac. ©. what Judg- 
menf, Fs 

Vide tamen 21 Hen. 7.83. pl 3 
brought of a piece # liſver. 
piece. 

It lies of Ratiinabile parte boyorum, 17 Edw:3. 
9. pl.29. by cuftome. See before; 

Cuſtoms, that the Heir ſhall have the principal 
goods, D.tiaue lies for then, 30 Edw. 3. %. pl.g6 
59 Edr.3.6 .pl.24. & fol.g. '»L.15. See betore 

Land Ileafed with implements, at the end of the 
term Detinus lics for them, alchough walicd, 20 
Hen. 6.16. pla, See betore. 
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MDetinne. 


Goods left, If goods are loſt Detinue lies, Nat. br.'138, E. 


==q 


| \ Carrier 


| Joferh . 


| goods. 
Corn. 


3 Divorces 


agzinſi him that finds them, or a Trover. 


Goods bailed to deliver over, Detinue lies, Nat z | 


br.138.A. 18 Hex, 6. 9.A. againſt the bailee, by 
the party to whom they ſhould have been bailed 
over, See before. 

A. bails goods to B. which are ſtole, Detinue 
lies againſt B. for them, Coke 4. part.$4. Somthcots 
caſe. Vid.antea. [+a 

But if he receive them to keep, as he doth his 
own goods, and they are ſtole, it lies not, Coke 4. 
part.$3. Soutbcots caſe, 9 Edw. 4-40.pl.22.Danby. 
Antea. SO 

Carrier loſeth goods, or is robbed, yet Detinue 
lies againſt him, Coke 4 pars.84. 2 Hen. 7.11. B. 
Townſend, Antea. | 

A. cantraQts fox Corn to be delivered at a day 
fo come , he ſhall have a Detinue at the day for 
this, No. Lib, Intra.169. B. ſed.1. for by the con- 
traQ he had a property in the Corn. 

After diyorce it lies for goods given in mar- 
riage, Nat.br.139.A..26 Hen.3.7. pl.1.28 Hem. 
8.Dyer 13.pl.61. Vid, antea. 
| Iclies of a Horſe, Cow,&c. or more Cows or 
Horles, Nat. br. 138. A. be the number what it 
will, 

It lies for the Plaintiff in Replevin, for goods 
taken in Vithernam, becauſe he from whom they 


were ſo taken. had not the property in them, 2 
Hen.4.br.deht 51. 6 Hen.7.8.B. 
| Duere, if the Avowant (hall have a Detinye 
for his. goods taken in Withernam after appear- 
- anceand claim of the property, 11 Hen.4.10. pl, 
21. for the claim-mgkes not the property. 


The 


Detinue. © 169 
SY The Plaintiff in a Replegiare after return ir- Tender &- 
F rcpleviſable upon tender of amends (hall have a — 
F Octinue for the goods , Coke 8. part. 147. A. for 
S he had the property in them, zo Eliz. Dyer 280. 
- 1.14. notwithſtanding ſuch Writ. Vid. antes. - 
A delivered B Corn and Wine, &c. and they EX Wie. 
pcriſh, -yet Detinue lies for them, Dod, & Stud, 
129. 4. ©. what ſhall be recovered, dammages 
ut videtur. 
But if it bea thing that be tobe redelivered, as Horke, 
a Horſe,&e. if it be uſed in other manner chan 
was agreed, and if it periſh in default of the 
party to whom it was delivered , an Aion lies, 
Dod. & Stud. 129. 4. Vid. antea. 
But if ic be uſed but in ſuch manner as it was 
agreed, and it periſh, but not by default of the 
party to whom it was delivered , Adtion lies not, 
Ds3. & Stud.129.4. Vid. ſans 
Note, in brevi de charts reddendys ſemper debet Note. 
' poni cerius numerus chartarum vel ſcriptorum, Re- 
gift, orig 159. B." Nat. br. 138. B. Et fic Cw | | 
tur ) eft de aliis boxis & catallis. 


The Count in Detinne , 1. Of Chattels ; 
2. Of Deeds. 


The Count ought to name all things certain, Count. ' 
and the value, x Rich.3.20.4. 3 Hen. 6. viz. time 

_ andplace- | | 
8 The Count was, that ſuch a year day and place Bailment: 
| Alailed to B bona & catalla,& ce. ſcilicet,one Cup _ | 
3 of Silver,&c. ad valentiam, &c. ſalvo cuſtodiend. A 
, & eidem querenti cum inde requifitus fuiſſet re- | 

liberaud. &c. Lib, Intr. 212,B, 


A counts 


270 Ss Detinite. .. 
nn oor omemmqaycs para 


Ham, &Fc. Lib, Intr, 211. D- ſe. 2. — the © | 


- number. 

' Devenerunt The Count was, quod cum ipſe, the year, day 

Ag. Exc- and place, deliberaſſet W. in vits ſua, catalla, Eve, 

cut”  poſteaque predifius W: obiit, &c. O& poſt ejus mor. | 

5% '" tem predittem, Oc. devenerunt ſach a day , year 

and place, to the hands of the aforeſaid Execu- 

tors, prediius W. nec predifli Executores, Ov: 

: 1: Tab, Intra. 212.C. Sed, q. This ”m an Exe- 
cutor. 

Per Exe- Count per Executor, Com.275. A. Foxes cafe. 

cutor. vid. the Count there. 

Trojer. Count upon bailment to B, which loſes it, and 
that the Defendant found it, and yet detinet lies, 
Leb.Intra.212.B.ſed.3. fox "neither by the bail- 
ment, nor-by the loſing and finding it, is the 

' Property altered or diveſted out of. the Bailor. 
_  Evuntof a Horſe found, No. Lib. Intr. 16g. D. 
SE 25550 +) T 

Central. A counts upon a bargain for Coth to be aeli- 
| vered ata day to. come, that ſuch a day , year. 
and place he bargained for cight quarters of Corn, 
- ad valentiam, to be delivered;&c. No: Lib: Intra, 
I69.B.ſet.1. Vid.antea, by the contra the pro- | 

| perty was-diveſted out of A. 

Obligariow For two- Obligations , Lib, Intra. 220. 4, 

; Sed.1. al 


Husband The Husband and Wife count, that they were: | 


ayd Wife poſſeſſed-of; a Box ſealed with D:eds concerning 
— 4s Lands of the Wife, &c. and lo them, and they 
came to the hands of - the Defendant fuch a year,” | 
day. and place, per Trover Jon: — _— 209.Þ. | 
Sed. 3+ i 
Count 


DNetinue. 71 
Count of a box with Deeds, Lib.Intra.202.B. 
$eJ.7. Thoughunſealed, yet it lies. ©. whether 
he muſt not ſhew what deeds particularly. 
Counts that his Brother, whoſe Heir he is, was yeir a- 
ſeized of Land in Fee, and of a box ſeated with gainſt hul- 
Writings touching the Land, and he loſt the box, band and. 
-and it came to the hands of the wife dum ſola Wii 
fuit, and'that his brother dies without ifſue and 
the Lands deſcended to him, and that'the woman 
takes a Husband per quod, &c. Lib. Tatra, 209, D. 
ſed.q. the Adion lay againſt them 3 for the mar- 
riage gains no property where the wife had none 
before. | ws 
. Heir againſt Executors, Lib, Intra. 210, A. ſed. yeir. 
5, of the Anceſtor for things touching the Lands 
he inherits. a 
The heir in a Detinue for a box'with deeds 
ought'to count that it was ſealed, for otherwiſe 
© It belongs to the Executors, 36 Hem. 6.27. pl. 26. 
39 Edw, 3.7,8. 41 Edwn.3.2. 11 Hen, 49, Ac 
- Paſtox. ©. how the. ſealing ſhould make a diffe- 
rence. - 
-  * And yet the ſealing is not traverſable, 41 Edw. 
Zo 2. © | - EE 
| The heir ought to court of the certainty of the 
Land, and allo how it was conveyed to him, 
3 Hen.6. 19.pl. 3. 19 Hen: 11.pl. 25. or elſe it 
cannot appear the deeds belong untohim, 
He ought ro count as heir, it he claims as heir, 
7 Hen.6.31.pl.25. for every one ought to make 
his caſe as it is, - | 
But if he counts upon Bailment to rebail to 
him and his heirs, he need not to fet forth the 
Title to the Land, 39 Hen. 6. 41, pl. 84. for 
| b there 


4 


Feoffce. 


Note. 


 Detinue.” 
there the Action is meerly founded upon the bail- 
ment and detainer. 

If a Feoffee with warranty make a Feoffment 
with warranty, his Heir ſhall have a Detinue, and 
count ſpecially, Coke I.part.2. A. Buckpurſts caſc, 
as his caſc is. | 

The heir counts that his Father was ſciſcd in 
fee; - and demands the deed of the cſiate tail, and 
good 3 for his Father may diſcontinue and take it 
again in Fee, 38 Hen. 6.24. pl. 11. and therefore 
bis count ſhall be preſumed'to be good. 

Count per Feoffee, Lib.Iatra.210.ſei.6, 

Note, -if the Writ be of  boua &. catalla the 
Count cannot be of Charters,22 Edw.4.124p1.32. 
for bona & catallz are not proper words generally 
to expreſs Charters by, becauſe they belong to the 
xeal, and: not perſonal eſtate, and Goods and 
Chattels arc uſually intended perſonal things. 

And needs not ſay in the Count how the Defen- - 
dant came to them, 9 Hen.5.14. pl.22. 4 Edw.4. | 


9. pl.11, Lib. Intra,213. A.ſed.2. 


' If the Writ be of a box with Deeds,the Count 


| ſhall beaceordingly, and not of a deed certain, 


41 Edw.3.2. pl.5.14 Hen, 6.4. 4. Pleading ought 


to he plain and certain. 
The Plaintiff in a Detinue for Deeds for Land 


ought to make-title to the Land in the Count, 
33 Hen. 6, 26. pl. 12. Priſot ; for otherwiſe he 
ought to make requeſt for the deeds, and then an 
Aion upon the Caſe lies, if they be detained 
from him. 


The 


Detinue. 


The Writ in Detinue , 1. of Chantels ; 
| 2. Of Deeds. 


I. 14 Comitatu dicitur injufte detinet,Regiſt orig. 
139-B. that is, in the County Court, 

Si quis rem mobilem vendicaverit, ex quacun- 
que cauſa oblatam vel commodatam , debet in adli- 


_ one ſua definire pretium, & ſic proponere allionem 
ſuamz quia ille a quo res petitur non tenetur pre- 


cize ad rem reſtituendam , ſed ſub diſjunGioxe, vet 
ad rem, vel ad pretium, Bradon Lib.z. fol.102.Bs 
| Where you may recover dammages for the thing 
detained, the value of it muft be ſet forth, that 
the Jury may judge of them. 

It it beagainſt an Executor it needs not name 
him Executor , becauſe he is only charged with 
the Detainer, 29 Edw. 3. 38. pl. 12. quere tamen, 
for the Detainer is not in his own right. 


Rex , precipimus tibi quod juſticits L. quod In Comi- 
jafle, Fc. reddat T. quandam chartam , vel duas tath 


chartas , vel quoddam ſcriptum obligatorium , vel 
conventionale, vel acquietantie, vel * gy claman- 
tie, vel teftamentarinm, vel qurddam Chirogra- 
phum, quod, quas vel que, &i injuſte detinet , ut 
dicit ,. ficut rationabiliter monſtrare poterit , ne 
amplins, &c. Regiſt, orig. 159.B. Nat.br.z38.B. 


Rex, precipe F. quod reddat W. quandam 1 Banco. 


chartam, &c. quam ei injuſte detinet , ut dicit, 
& Lk fecerit, Fe, Regiſt. orig. 159. B. Nat. br. 
I39.B, 

"The Writ for Deeds in a Bag, Box, or 
Cheſt, vid. Regiſt, 159. B, Lib. Intra. 20g, C. 
SeG.. 

Note, 


173 


Detinue 
for deeds. 


Detinue: 


Note, when a man demands Writings in a bag; 
box, or cheſt, he needs not make mention in the 
Writ of Count what Writings they were, Regiſt. 
orig. 160. A. becauſe they were together and en- 
tire; but if looſe: it is otherwiſe. 

If one ſue for Deeds in any Court without a 
Writ, a Prohibition lies 3 vide the Writ, Regiſt. 
orig. 159. B. Nat br, 139. C. for men muſi p0- 
ceed es the Law dirs, and they are compella- 
ble fo to do. 

- A bails Deeds to rebail to him and his Heirs, 
there the Heir need not mention that he is Heir 
in the Writ, 5 Edw.3. 159. pl:24.. for the Action 
is grounded upon the bailment. Yet quere, for 
here is a ſpecial bailment. 


The Proceſt id Detinue, 1. Before appearance. 
2 Her 


By the Common Law it was but a diſtreſs in- 
finite, Nat, br. 139. As 14 Hen. 6.1. thatis, to 
difirain him by his goods and Chattels until he 
appear. 

But per 25 Edw,3. cap,17. 4 Capias was given 
to arreſt the body of the party > 0 bring him 
In. 

But lies not in a Detinue for deeds,5, Eliz, Dyer 
223. pl. 24. viz. a Capias. ©. ratiozem,it may be, 
becauſe that may not be ſatisfactory | to the party 
to have the perſon. 

'The Proceſs at Common Law was a Summons, 
Attachment and Diſtreſs, Nat, br.139.4. 14 Hen: 
6. I. viz. for deeds. 

"But if the Deeds i are in a box a- Capras lies, 

| 20 Edw. 


DNDettinute, 


2 b- 20 Edw.4.3.pl.12. 7 Hen. 4.2. pl. 8. 4 Hea.s6. 


1 & 7. pl.1. 40 Edw.3.25.pl.28. Quererationem. 
But then it ought to count of a Deed in cer- 


I tain, 14 Hez.6.1.pl.1. and not generally. 
The Garniſhee may be ſummoned by word, Garviſhee, 


1 Hen.5.13. as well as by Writ. 
 - The Garniſhor may have a Scire facias to ifſue 
out againſt the Garniſhee, and if he make de- 
fault, judgment ſhall be given againſt him, Lib. 
Intra. 217-B. ſed.3, upon a nibil dicit, 


The Garniſhment in Detinue, 1. Of Chanels, 
2» Of Deed-s. 


Garniſhment is granted for ſaving the Condi- Garniſh- 
tion, if it be not performed only upon this, MEnt- 
whether the Defendant did perform it or not, and: 


for no other cauſe, 40 Edw. 3.11. pl.24. 

The Defendant, in--Detinue pleads , that the 
Plaintiff and B delivered:this upon condition, and 
prays Garniſhment, and had it allowed for a good 
plea, without ſhewing what the conditions were, 
. 3 Hen.4.18. for that will appear upen the Inter- 
| pleader of the parties. 

And alſo the reafon. is {aid to be, becauſe the 
Conditions come not in debate between the Plain- 
tiff and Defendant. | | 

Garniſhment was prayed of the Heir and Ex- 
 ecutor of. B, and accounted good 3 becauſe it did 


F - not appear whether the Deeds in the box were 


real or Chattels, 14 Edw.4.1.pl.3. 21 Edw.3.41. 
p1.44. 48 Edw.3. 30. pl. 19. and fo not certain, 
whether the Heir or Execcutor was to be 
laed, SEE : gh 
Garniſh- 


75 


Det HUE, 


Garniſhment granted againſi an Executor , bez | 4 
cauſe it was ſuppoſed that the Teftator was one 


that delivered the deeds, 14 Hen.6. 11. pl. 42. 


The Defendant ſhall have Garniſhment , al- E | 
| though the Garniſhee was a ſtranger to-the De. I 


livery, 14 Edw. 4.2. 2, 

Tf che che Garniſhee be returried dead, then 
his Heir or Executor ſhall be. Garnie , and if it be 
fora Chattel, and it is returned that he is dead 
inteſtate, the Ordinary ſhall be Garnie, 48 Edw.z; 
3- pl. 19. viz, before letter of Adminifiration 
granted, : 

So of the Succefſor of a Garniſhee, Lib. Tutra, 
217.C. 

Executor. ſhall have Garniſhment upon a de- 
livery to his Teftator, Lib. Intra; 215. D: Sed.1; 
and an Action thereupon brought againſt him, 


Enterpleader in Detinne, 1, Of Gbattcls, 
| 2. Of Deeds. 


Note; that there ſhall be no Enterpleader un- 


leſs the Defendant pray it, 18 Edw. 3. 22. pl.3: i- 


for theEnterpleader is to ſecure him againſt both 
parties, and if he dcfire not relief, the Court will 
not put him upon it. 

If the partics are by Attorneys , day (ball be 
given over, becauſe they ſhall not enterplead but 
in perſon,. 9 Edw. 3. 334. pl. 12. 24 Edw. 3. 24 


_ pl-3. which th:y cannot then do, becauſe they ap- 


pear by Attorney. 
Andif one come at his day by Attorney , the 
other (hail not have Judgment againft him, 9 


Edw.3.334-þ1.12. for there is no default in him 
| Upon 


Netinue. 


:-Uipon ſeveral Bailments there ſhall be no En- 
terpleader, 19 Hen.6. 2. pl: 6. for there is no pri 
vity between the parties: 

Bat if che Defendant ſaid that he was Joynt- 
tevant, abſque hoe that it was ſevera), 19 Hem. 6, 3. 
ph: 6: then it ſeems there ſhall be an Enterpleas 
der. | 
In Detinue the Defendant pleads another Writ, 
hanging by another, and prays Enterpleader, and 
it was granted for the miſchief that might be. 
for otherwiſe both might recover the Deeds, and 
ſo the Defendant be twice charged, 3 Hen: 6.43: 
pl. 20, which is unreaſonables for uemo bis pus 
#iri debet pro uns ſolummodo delifo, 

But there ought to be two ſeveral Writs des 
pending at one time, for the ſame thing, 3 Hen. 6. 
35. pl:31; and theſe ought to be returned at one 
day, 9 Hei. 6.36. pl.g. 

If' the Dctendant —_ the Garniſhee do not as 
gree in plea, there ſhall be no Enterpleader, 14 
Hen, 6. 11. for then the garniſhmeat will be to 
no purpoſe to determine the qucltion: 

There (hall be no Enterpleader unleſs the 
fendant alledge, that both demanded one wa 
8 Edw.4.6. for the Enterpleader is to determine, 
who hath the right to that one thing. 

If the Defendant after Garniſhment make des 
fault, yet there (hall be an Enterplcader, 2 Kich.2, 
Enterpleader 13 for his'default ſhall not prejudice 
a third perſon. 

If it be returned at ſzveral days, then a day 
ſhall be given over,at which day they ſhall Enter- 
plead, 33 Hen, 6:25. pf. Ss. viz. two Writs of Des 
tivuc for the ſame thing. 

| But 


Detinue. 

- But if '&wo Writs bear the ſamt date, themhe 

that firſt comes 3nd dernands anſwer, ſhall be'ar» FF 

ſwered, 19 Hen.6.4. Lib.Intr.213.4,& Þb. ſed; 
Vigilantibw, non dormicutibus jurg ſubveni iunt. 

- Otherwiſe he that the Court a(hgns, 19 Hex.6, 
4. that is, where they demand anſwer at the fame 
timez for where the parties have equal right, it is 
in the diſcretion of' the Court' which Cauſe they 
will firſt proceed in, for they cannot. proceed in ; 
both _—_—_ and fuch favour is nd -Injuftice.: | 


T7 - Barr in Datjowe 3 1.-Of Chattelr. 
IT 4. 30s Of Deeds. "44 
Accord is a good plea in Detinue of any goods 
perſonal, Coke. 9. part.78. B. Petoes caſe ; 3 but 'not 

#1 of rea]. 5 
Attach- «Barr that the goods were attathed and delive- 
_—_ :.. red to him, only the cuſtome of© the City, Leb. 


Accord. 


Iptr., 112.C. ſei. 5; of  bondox can warrant this 
ou in Loydos. i 

| Command. ,. 4 Jent Sheep to a Woman ſole, which nook 
a Husband, which commanded the owner to take 


them again, wha+refuſed 3 this js'4' good bart as ; ; 


to the/bailment in Detinue, 43' Ew... ; 6+ I. 10, 
for. by the intermarriage the husband power 
to redeliver the goods. igin 5 
To deliver -. A good barr that they were. leat to deliver 
over. over, of the which he had a deed,/Nas..br.138.M. 
ta prove it. Puere,whether he ought not to plead 
in Curia bic prolat. 
A good plea by: the Executor eat SIG fo 
the Teſtator, that he, vis. the Exeoutor, had dt- 
livercd them to him that had the right in the 


apts 59, A. rel 21 
i Dctinue 


Detinge. 

Detinue is no plea, that the Plaintiff: gave him G1ven. 

the goods, becauſe he may wage his Law, 22 Edw. 
4:29. pf. 16. that the goods were not delivered 
to him to redeliver. 

Detinne upon Trover , the Defendant pleads, Diſtreſs, 
that he did diſirain for Rent reſerved upon a 
' Leaſe, a good barr, 27 Hen.S. 22. pl.15. for here 
can'beno*Trover. 

In Detinue of a Horſe, a good plea tht he did Eſtray. 2 
eftray into his ground , and that he proclaimed. X 
him and offered the Horſe co the owner, if he 

would pay for. his meat, which he refuſed to do, 

Ne.Lib. Int. 169.D. ſe. 2. for fuch a detainer is 

lawful. 

A good barr to ſay, the Horſe was fick in De- Malady. 
tinue at the titne of che demand, 21 Edw.4. De- 
t1hxe br.42. and ſo could not be delivered without 
danger of his death; and the Law loves the pre- 
ſervation of things, and not their deſtruRtion. 

- Non detinet a good barr, Lib. Intra. 211.D. you aj. - © 
feat. 1. & 2. fol. 112. C. ſed. 4,& 5. for it is di- net. | 
realy contrary to the ſuppoſal of the Writ, and 
fo a good iffuc:is tendred. 

And. this:may be by the Countrey , Ltb. Tutra. 
211.D, Sef.1yand 112. S:9.4.C. vis. tried by a 
Jury as matter in faCt. 

Or by wager of Law, 22 Edw. 4. 29. pl.10, 
Eib:Intra.112.C, Sefi.s. 5 Edw.3.145. pl.q. 27 
Eaw.3.83. pl.6. 4 Edw.3.41. by <A Oath of the 
Defendant, © 

"Although the bailment be by deed, for the 
Detinet i is the ſubſtance of the Action, 27 Hen. 8. 
2%::p1. 14. and not the bailment. | 
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' remedy againſ} the Thieves, and the 


Detinue. | 

An Executor may wage his Law, 11 Hen.6. 40, 
pl.25. 3 Hen. 6.38. Martin, of a bailment made 
to the Teltator. Puere, or whether upon the 
detinet. A | | 

Non detinet by the Law gager, although the 
bailment be by others hands, 8 Hex.6. 10. pl. 26. 
33 Hea.6.8.6. Moyl?, is a good barr. 

If an Executor pays a debt of the. Bailoxs to 
the value of the goods, and dies, this is a' good 
barr in Detinue brought againſt the ſtrviving Ex- 
ecutor, 3 Eliz. Dyer 187. pl.6. © DN 

The Defendant ſaid, that the Plaintiff pledged 
them for money, which is not paid ; this is a good 
barr, 34 Hex. 6. 42. pl. 13. for here is no bail- 
ment, but the goods are'in cuſtody of the Law, 

. Corn is lent, &c. and it periſheth 3 chis is no 
barr, Do&. & Stud. 129, A. ina Detinue for the 
Corn, for the Boxrower ought to make it good at 
his own peril. \'# £: 

A Horſe uſed in other manner than was agreeds 
no barr if he periſh. Vid. antes; for he is a truſt 
abuſed, which the Law hates. 

But if he be uſed in the fame manner, if he 
periſh not in default of the party to whom he was 
lent, it is a good barr , DoF. & Stud. 129. A. for 
here was no trult deceived, nor fault in the Bai- 
Tee, + 2 Fe 

| No plea for a Carrier or Ferryman, that he 
was robbed , Coke 4. part. 84. Southcots caſe,” 2 
Hen.7. 11. B. Townſend, but they muſt take their 
y are by 
Law anſwerable'to the owners of the goods, = 

S1if goods are delivered to keep, Coke 4. pars; 


83. B. for ſuch an acceptance implies a war- 
| | ranty 


> Sf .t 


Detinne. 
ranty to keep them ſafe, and to redeliver them. 

But it is a good plea, if they are taken to keep 

' as my own, Coke 4. part. 83. for there is no ſuch 
warranty implied. Vid. antes. 

Recovery in Treſpaſs a good barr in Detinue, Recovery, 
20 Hen.7.58.B. Crooke ,, for there (all not be a Mo 
.double recovery for one thing. | 

The bailment is not traverſable where he may Trarers. 
wage his Law, 8 Edw.4. 3- p1.7. for therc his 
Oath that he. detains not is ſufficient 3 for if he _, 

* d:tainsnot, there could be no bailment. 

No barr that the Horſe was fold in a Market ven 
overt, unlc(5 it were tolled, according to the Sta- 
fute, 1 &* 2 Phil, & Marie ,cap.7. for no proper ty 
is altered by fucha ſale. Vid.anteas., 
| Detinue for Deeds as Heir, Baſtardy is a good Baſardy. 
plea, 35 Hen.6.9. pl.12, for if a Baſtard, he is no 
Heir. 

A bailed to B to rebail, and dies, having two Feofimene _ 
Sons, which makes partition, he which had the | 
Land comprehended in the deed delivered en- 

BN feoffsB; this is a good barr, 17 Edw.3.12. p1.45. 
KK forby the purchaſe the-deed belongs to B. 37 
Warranty and Aﬀecs is no barr againſt the iſe warany' 
' in Tail in Detinue; 9 Hey. 6. 15. pl.5. 4 Hen. 7. 6 
IO. pl. 4, for he comes in by the Donor. 
Lbaimne in another County a good bagr, Nev neil | 
becauſe he cannot wage his Law , 22 Hen. 6. 15, 
1.27. becauſe the bailment was in one County, 
andthe Adion is brought in another County.: - 
| Releaſe per the Plaintiff a good barr, Lib. Releaſe. 

Intra. 290.B. Set. r, for by the Releaſe che prd- = 

perty was altcred. = 
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'- , Infancy, 
4 b +2 ext 


Recovery. 
Releaſe. 
Againſt 


the Defen- 
dant.. 


Derinns.. 

The Defendant pleads bailment' of Jeeds by 
the Plaintiff, upon condition , that if his wife 
the Plainteſs ſurvive the Plaintiff , that the De- 
tendant ſhould retain it, and chat his wiſe is 
alive, a good barr;: but then he ought to ſhew 
what Lands they concern; 18 Edw.4. 18. that it 
may be known unto whom'the deed belongs. 

Infancy is no plea, becauſe he may avoid an 
obligation in debt, 14 Hen.6.11.p1.41. by plead- 
ing deins age. : 

A good bar that the Garniſhee brought a De- 


- tinue againſt-the Defendant , and prays Garniſh- 


ment againſt the Plaintiff , which makes defamfit, 
and he had judgment, 34 Hen. 6.47. p1.13. 21 
Hen.6. 35. pl.2. per Newton. 

Garniſhee pleads releafe between the time of 
this Action brought, and the delivery , & quere, 
20 Hen.6.928. pl,23. 49 Edw.3.13. 

But 39 Edw.3.13. adjudged, that it is a good 
barr, and ſo it ſeems the Law to be. 


The Judgment in Detinue; 1. of Chattelr. 
2. Of Deeds. 


1. Duod predifius W. recuperet verfiv prefat. 
]. prediGa ofio guarteria frumenti, vel valorem eo- 
rundem, No.Lib, Intra. 169. C. Sed.1. Lib. Intra. 


' 218.B. Sef.4. & dampna ſua,&c. and upon the 


return of the Wri, if it appears that Y. did not 


_ deliver the Corn, then the judgment ſhall be for 


the value with dammages and coſts. - So ſee the 
difference, where the Plaintiff himſelf delivers 


the thing, and where another, 
| | The 


Detinge. OR = n "* 
.-The Plaintiff: ſhalt have : judgment 'to recover! Plaintiff? 
the thing natned, 17 Edw.3.45. 1.Rich. 3. 1. & 4. | 


] F onthe value of it, and Cena for cola 


of if, 25 appears above. 

The j ja*gment was, that he ſhould recover his: 
Chattels, and his Jammages, 2.1 Hen 6. 36.4, ; 
Bration, Lib, 3. fol, 102, B, non tenctur preoiſe 
ad rem reftituend. ſed ſub dizzunii.- vel ad rem, vel 
ad pretium ; either the thing, or the value of it 
in dammapes. 

The judgment was, that he ſhould recover the Againſt - 
deeds, if they are found, -ahd'alſo 'dammages for the Defenyy 
the detainer i 3: a0d if not found, then all in dam-: 9ant- 
mages, 7 Hen.6.31. pl.25. 22 Hen.6.41. pl.n7« 
as well for the deeds as for the dctainer of thems « 

And this ſhall be, although it be proved that 
the Defendant burnt the deed, 17 Eaw.3.45. pl.1. 
for that ſhall not excuſe. 

Ideo confideratum eſt, quod predifia A. i—_— 
verſiu prefat. B. pyxidem predifiam cum chartis, 

Oe. Lib. Intra.218,A. Sefi.t. the box with the 
writings. . 

The Heir in Detinue had judgment to recover 
one box, with as much as was in it contained 
that belongs ro him, 5 Edw. 3: 159.B. intended to 
be of writings. 

The judgment was, that he ſhould recover the Againſt 


deeds againſt the Defendatit, & hoberet liberatis- theDefem | 


nem verſis the Garniſhee, 21'Hen, 6. 36. A. Lib. —_ and 
Intra. 219. D. ſed.17. 9 Hee.6,38.pl.13.7 Hen. niſhee.. * 
' 6.45. p1. 27. This is a double judgmcar, viz. of 
the right, and of the poſſeſſion. 
But if Judgment be given upon default of the 
Garniſhee before appearance, no dammages ſhall . 
M 4 be 
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Detinne. 


' begiven, 20 Hes. 6.4-pl. 27. forthis is not the 


Defcndants fault. : 


- Jf the Plaintiff and Defendant make default, q E 


the Garniſhee ſhall have Judgment, and the Plain- 
tiff and Defendant in miſericordia, 40. Edw.3.39. 
?1.15. for his unjuſt vexation. 


Execution in Detinue; 1. Of Defendant, 
2. Againſt the Garniſhee.z . Of what Lands. 
4. Of what Goods, 


E x:cution againſi the Defendant by difireſs for 
the thing detained and recovered, Nat. Lib. Intra. 
169.C. ſef.1, 20 Edm.4.3.pl.12- No.Lib Intra, 
270.D. 17.4. 6 Rich. Execution. 

Butif the thing be not delivered to the Plain- 
tiff, then he ſhall have execution for the dam- 
mages by Capias, Lib.Intra.216.B, ſci.6.20 Edw. 
4+ 3. pl. 12. againſt the perſon of the Defen- 
dant. | TRE | 

For a Capias was given in the main Proceſs per 


25 Edw. 3. cap. 17. and by conſequence a Capias 


_ 64 ſatirfaciend. in execution by the equity of that 


Statute, 
-At the Common Law execation was for dam+ 
mages by fiers facias, and alſo tor the goods, Lth. 


| Intra, 216.B. ſed.$. to be levied upon the goods 


of the Defendant. | 
For dammages by fieri facizs, and for the thing 


by difireſs of the Goods and Chattels, 6 Rieb. 2; 
Execution 45. | 


The Plaintiff and Defendant make default , 
Garniſhee. had Judgment and diſtreſs againſi 
theD:ſendant, 40 Edw.3.39. pl.15.. Vid. antea. 

Y See Fil | Difire(s 


; 4 .Detinue. 
YF* - Diſtreſs ifſucd forth in execution, Lib. Intra; 
Y 215:C. ſed.1. 20 Fdw.4 3. pl.12. 22 Hen. 6. 41. 
43 4 But Capias lies not.,*5 Eliz. Dyer 223. pl. 24. 
. a1 Hen, 6.42; vid. antea.. Ho 
\. If the deeds concera Lands,8 Hen:6.29. pl.24. 
14 Her.6.1. pl. 1. | Pa 
But for the dammages, if they will not deliver 
them,a Capias lies, 22:Hep. 6.41+pl.17. 20 Edw, 
4:3. pla,  NID43: $3 
If deeds are ina box., then a Capias ad ſatiſ- 
faciendum lies in execution againſt the perſon, 7 
or IN 14 Hen. 6.1.pl.1, 40 Edw 3. 25. 
20, Eg 
 Byt for dammages at the Common Law it was 
Y buta fieri facias, Lib.Intra, 216. B: ſei.7. upon 
 thegoods and Chattels. | 
3 Or a levari facis, Coke 3. part. 12. A. upon 
 Landsand goods, 
- And this only within the year, for after the 
| year the party had but an Action of Debt , Coke 
3 part. 12, A. vid. antea. | 
| _- the Suit be confinued, 33 Hen. 6. 49. 
P1.33+ ... 
8 - Burby Yeſftne. 2,cap.450.a Scirefacia is given 
Y offer the year to revive the judgment , and by 
S #Hetm.a. cap.1s. an Elegit is given, entea, upon 
the Lands. | £ 
And by the twenty fifth of Edw. 3. cep.i7. Ca- 
 ?iais givenin Proceſs for deeds in a Box, and by 
F conſequence a Capias 8d ſatixfaciend. in execution, 
Lib. Intra, 216, A. Seft. 3. 40 Edw.3.25.þ1.28. 


| . antea, 
It 


Detinix. 


If dimimages ſhall be xeeovered againſt a Gar- * 
viſhee, . the execution hall be 'of the goods 2nd 
| Lands of the Garniſhee, 7 Hen, 6. 43. pt. 27. 9 
Hee. 6.38: pt.13.19 Hem. 6. 

But not of his body, becmuſe he was i t party: 
tothe Writ, 7 Hen. 6,45. p6.27.9 Hen.6.38p1.13. 
upon which the ARtion Was brought, bur comes 
in by Garniſhment. 

-Biie the Rook of Entrics 216. .B. ſed.6.- Capic 
ad ſatisfaciendum was awarded againſt a Garniſhee; 
for dammmages recovered. againft him. 2zere, if 
as well for the detaincr as. for the thing "—_— 

| Sd 
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Weſtm. 2,cap.11. + Sv an ſcape of an Ace » þ 
&4 -Eountantin Executios : AF 


ae 


x Rich.$,tap.12; Upon an eſcape of 4 Debt, 
I & drin Execution. - ESD hich k | 
'A'23 Heni6.0ap\1 : Apam Ger which fuf- 

Pee BS It are: which was Com- 
1c. Fitxcd;by the Ch 
1 3 2:Hep6. rap;15. Againft Saif, t- not 
- returning'2 Kilightvf: the Pailiament. 
WTI cap.13. For a Pazſon 'againſt him 
es thzrwil not Tetforthhis Tiches. + 
iy Edw.6eap.6. Againſt a Receiver that takes 
2 Ui moxcThan he obttght, forfeits 6 7.8 d, for 
 - 3" 'evgxypeny to the party grieved, 
= Ef 4 Ew. &, cap. 14 Debt. againſt a.Seller of 
: . Lazds given to CEIINY os {aid Ste ; 
"is . tne: : 
- | X : Mavis cap. 9. Goaler which refuſes or fu, || 
- FexYa perſon committed by the Colledge o | 
Phyſicians to eſcape, - 
j13:Elzz.cap. 4. Upon a fraudulent Conyey: 
ance to defeat Creditors. ' HE F 
| eaf.7. If an Attorney ſuffers anot + | 
'3 Eg: in his name in Court, he fot | 
_ toies 20 l. and the other that follows the 
- Sofrinhis Name 701. | 
| 4 « Fe, cap. y "The Deftndant (hall have the 
ſame remedy for his Coſts, as the Plain- 
| tiff ſhould have has, If he had recove- © | 
red. © | 
1 Jac. cap. 21. Debe 2galnſi a Broker, for 
double the value of Gorhing, if he refule FF 
= to diſcloſe the truth” A 


1 7a. 


__ x 
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_ 
Hat Lord of the Loet ſos calllings (Comm Tos « priſe 


.. (Plaintiff, or his Attorney, ſwear that the puler- 


$91 


1 Joc. cap.15; Crediver of a Bankrupt ſhall 
Dave an Aion of Drbt to Him «ſf Ign- 
af. 186+ 5d ae 4 
15. Eliz, eap. a 3. The Owners. off, the, fail 2= 


+ ainſi the. Surveyors of Highways;-which 
dig in 'a mans Ground , 4nd pet $llit up 
again within one Month, the — is 


4.6 & 18:&112; # 


; ax Inmate; ſhall have an Adion:of Dobe, certas 
per 31 Eliz.cap.7. 


14 Her. 8. Phyſicians in London, for prathi ; 
ſing withoutLicenſe, v 
17 Edw.4. eap,2,,.A.; Steward. off i 2 
ferfeits 5 /.-if, they hold pleaz,.unlt{s-the q5jon po- 


pF om__ within the Oh 6s fk ou 
the Fair, '.1;Rch. 3,cop.6. 


: Py £5 S. | 2 7 3 OS. Le _— « a. 


Oy 


In 


| BY 119 


In 


But by the 17 Ed. 4. cap.2. the Plaintiff or 
his: Attorney ought to wh that it was in the b_ 
Fair, and within the JuriſdiQtion, x Rich. 3.cap.6. A 
' and if he refuſe, the Defendant ſhall go quit by j 
the Statute 3 for it appears not that the Court 
had JurifdiRion to hold plea. 


—_ 


Peg, NS 4 8 hy « * hd 
. , 


Debt, in what Court it Jies.. 


$3Þ 


the County Caurt, Net br.1 I9 G, Regt orig. 53071 
I Village, City, and Burrough Libeny Nat 


Pypowders,-vi5. a Court held in a Fair. . 


Ie 


Debt: 

.- Te lizs'in- che Matſhalſey;} if b6th -are of 4 
houſhold of the King, otherwiſe not 3 but, the 
Plaintiff needs not ſhew this in his Count, 'and 
the' ptrocetding rhere is by bill; Coke 10. parts 61, A E. 
Caſe of Marktalley) for'if- ie be not -ſo*'the De- | 
fendant may. demur to the: Juriſdiction of the 
Court.” :- ©: 

In Chances for a perthe? priviledged debt 

2. ©. Nesy vis, in ny, Court'3: for 'the: Chancery to 

+: Jome purpoſes is a Court of Law as wrll as of 
equity. 

In the Exthequir by us mints, Coke B.part.68. - 

A. Trollops caſe ; bur then. the Plaintiff mult 

make. himfelf an! Accounſtantto'the- King. * 

1: - Soif-eneuſurp upon @ Franchiſe of the King, 
'.- | where the Plaintiff had Fee Farm, the Fee: Farmer ; 
hall fue by a Quo minus;' 32 Hen, 6, 24./p1.7. in 
the Exchequer 3 for he is an Accountant totle 
Kii 

4 -# Executor ſhall have a Duo minus, when he 

is a debtox to the King by . his own a, '$ Hen. 4; 

Io pl.19., 3s Exccutor.* | 

In Com. Ban. Nat.br.119.G. 
* Debt'lics not for a populir' Action, or upon a 
penal Law, but in one of the four Ccurts bf 'Re- 
- cord at Weſtm. per Statut,'f$ Eliz. cap 5." Coke 6, © 
part. Gregories calc',, for thoſe Courts - yo firceth 
to interpret Starutes, and not: inferiour Courts. 


Who 


EY 


Wie foal have Debe: il 


46 a Baily 3ccourit fot his Maſter, and carol 
Fo be. found' due to bis Maſter, he (hall have 
debt for it, Nat.. br. 121.1, the Count, Lib. Intra, 
150. D. ſea: 1! quere, if Tt: be not meant where 
the Baily accounts with his Maſter. ' 

But a Receiver ſhall not, Naz. 6. 13t..L, 3$ 
Hens 5. pl.14.. Mich. 12 Fac. Ban. Regis, Coun- 
teſs of Suffolke &: Floyde ; for the. Law takes: not 
ſo much notice of- a Recciver, as. of a Baily:;:: 
 Adminiſtratot ſhall not have debt until; 31 

. Edw.3. cap:11. Nat:br.120.D. Coke 9. part. 39. 
' MA. Henſloes caſe; for the Common! Law takes no 
notice of an Adminifirator. . _-; 

4. An Admiviftrator onght to PR that he 
which committed the Adminiſitation , was" the 
' Ordinary of the place Where the inteſtate died, 
. 31 Hen.6. 23, pl. 5. Com. 277. A, per Dyer. I 'it 


Y Þ<aparticular JuriſdiQion, he mult ay , cx# ade 


miniftratio pertinuit, 

' 2. he ought to name the place where the Ad- 
miniſtration was :to him committed, 35 Hey... 
31. pl: 39. Danby & Moyle 3 becauſe it is. fra- 


; | E _ verſable.. 
| 5-3; He needs riot name the. Ordinary by his 


' Chriſtian name, 7 Hen. 4.10« pl:18.;for the place 

BS where makes it-certain enough. who'it.is- _ 

Þ - {But ina Writ de Celigend: he ſhall be named. 
: 2. de ceo brief... | 

SY _- An Adminiſtrator (hall have debe u upon,'-1 Edw. 

2:c4p.r4. for money givcn to Chancery. 
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 Adiving- 
ſtrators 


If the. Ordinary releaſe [a debt to a Debtor my 


the Inteſtate, and afterwards grants Adminiſira- I 


tion to A3 yet A (ſhall have debt againſt the 


2227. Dtbtor, for the Releaſe is void/in Law, 18 Hes. 
4: 6:23. Coke 9.pant.3 9. A. vide Crooks 127. p!.90. 


for the Debris not'the Ordinaries. -/ 
--Attorney: ſhalt have Debt for his Fees, and 


Fees of Counſe}, and-cofts of Suits, Nat. br. 121. 


EL; 21 Hea.6.4. Quere of Counſells' Fees > if not 
expended by his Clients direQion. . 

If f-deliver money to bail over, or to a Mer> 
chant to trade-with for me, or: to. be given in 


"+ Alms, or upon a condition to rebail; if he break 
© the truſt, F. ſhall have debt againſt him; 28 Hen, 


Husband 
and wiſe. 


8. Dyer 22. «pl. 135. 11 Hen,6.39. ph3. 42 Kaw. . 
3 9« pl.7. Creoke, 21 Hen. 7.69, pt. 2. per From: | 
ecke; for if the eraſt benct PER; themoney | 
bejongs tothe Bailor. F 

A ts bound-to- the Husband. and Wife, the 
Husband: alone ſhallthave the Agtion, 3 Hen.6.37, 
..35. 12 Rvob.zibre 637. in bis 0wn: EEPROn; 
if he will. 

- Or in bothv- their names, 39-Ediny, J. vas. 
43 Edw.3: 10. Log 32. 3 Hen. 6.37: p1.35:12 Ricks 
2.bre.639.-:16.Eaw.:4. 8. for the Hudand ma 
intereſt his Wife in the debt. 

HusbandandWife: affign: Auditors to receive a 
debt duc to. the: Wie” dup ſola fit, 'and brought 
debt for the Arvzoarages | ir both their-names, and 
g00d5: becauſe theiwife was the'cauſt of: the ARi- 
on, 16 Edw. 4 8. p! 4 becauſe the debt was dits 
ther dum fol ;:* 

Husband and. wiſe leafe foes eats of the 


wite rendering Rent. the Husband dies, and the | 
ſecond "| 
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ſecond Husbard brought debt, ard good, 28 Ezw, = 
35 90: pl; 4 for the Law creates a privity in 
—_ ; -*, 
YT *©'A Woman leaſes at will rendetitg rent, and 
FF takes 2 husband, the Rentis behind, they joyn in . 
debt, ang,good, Cike F. part. ro. Heuſtea s caſe 3 7 
. for thEMrriage (hall not determine her will fo as b_ 
to extinguiſh the debt. . doe” Ko 
- A Womar: ſhall fot have an Aﬀion againſt bes A 
busband, alchough ſhe is Execuitrix , $ Edt, 3. 4 
$30: pl. 48. for ſhe catmot fac her 'felf, and. 
the husband and wife are but one perſon in 
aw. | = by 
-*A is bound to. the husband and wife , and they 
are divoiced cauſa pre-contra#w,and they brought 
debt in both their names , Ne. Lib. Intra. 13.1. 
ſe#.5. for the divorce makes the marriage void ab 
it#io, and fo the obligation is void, and therefore 
the Action not well brought, as it feems: | 
- B lad a Rectory in right of his wife for years, 
F . and they both joyned in debt upon the, Statute of 
F #2 Edw.6. for not ſetting forth of Tithes, Hill.3 g 
Eliz. Ban. Regis Rot. 699. and: goods for the. 
Adiort is grounded by reaſon of the wife. 
_ Leafe for' years rendering Rent by the husband 
Y - and wife, husband may have debt in his own 
51h 7 Edry.4 5.1. 16. forthe Rent belongs to 
To _ | 


Fhe ſameLawiis, if the Reverſion be zfigned | 
tothe husband and wife, alchough that the huſ- 
FF. bandcount as Afbgnee, Trin, 12 Jac. Ban. Regis, 2 
- Wyats caſe. Dre, whether in both cafes the 4 
F Attion may not be brought in both their. E 
—_— 

S. ! N 4 Husband 
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| ' Husband and wife fold the Land of the wife, 
| the husband alone ſhall have debt, 48 Edw.3.18. 
pl.4. for the money belongs only to him; 
| Husband- and wife recover  dammages, the 
husband alone ſhall have debt for them, 16 Hen.6, 
bre.939. for the husband ſhallhaye them, 
"A woman Tenant in dower. of Reapkes 2 
husband and dics, the husband ſhall have debt for 
-y ang during the Coverture,Nat. br, 121. 
C. £4 Hen. 6.26. A, 10 Hen. 6. 11, 22 Hen. 6. 
25:26 Edw, 3..64. for the Rent was due to 
him. 
And by 32 Hen. 8. Cas 37. the husband ſhall 
have debt A or the Arrearages before the Cover- 


ture, Coke 5, part. 51. A. Ognele caſe, elſe the 
Rent would be loſt, 

Annuity to the wife that takes a huzband , Ar-: 
rearages incurr, the wife dies, the busband ſhall. 
have debt, becauſe j it.is more than a thing in-Acti-, 


on, Hill.29 Eliz.Com.Ban, St. Legers, for it is a 


duty incurred. 
'But if it be but ſora thing 3 in ation. before the. 


Coverture, 23S an Colgate, the husband ſhall not 


have it, Naz.br.121.C 39 Hen. 6.26. pl. 38. be-. | | 


cauſe of the Incertainty, whether it were due to 
the wife, or not. | 

But during the Coverture the husband may re- 
leaſe it, 17 Edw.3.66. pl. 78. Hill; for that paſ-/ 
ſth nothing but by way of extinguiſhment of his 
right, if he haveany. 

Husband makes his wife Executrix, which : 
takes husband, and makes him Executor , and 
dies; the husband brought debt for the debt to 


the former husband , and Os 4 Hen, 6. 31. 
for 


Debt. © "- 197. 3 
for now it is become due to him as Executor of an' | | 
Exccutor. — | | 
It lies in the name of the Clerk of the Peace Clerk of | 

for the Hundred againſt the Village , where de- te Peace. , 
fault is made in Hye and Cry, by the Statute of 

- 27 Eliz. cap.,13. and reaſon , becauſe thereby the 

+ ak becomes liable to pay the money rob- 

| bed. 

A Colledge ſhall have debt for Commons of a- Colledge 
ny Student, Paſch.g Fac. Ban. Regis, Colledge of in 0xen. 
St. Zobns in Oxford verſus Brickeden. ©. it the | 
Student be of the Foundation. | : 

Colledge of Phyſicians, for practiſing without Colledge | 
Licenſe ſhall have debt upon the Staturez but the of Phyti- 
Maſter fole ſhall not, Hill. 11 Fac. Ban,Kegis, Col- © 
ledge of Phyſicians verſus Dr, Tenant, Lib. Re- 
ports, title Plaints, ©. | 

Debt lics by a Conulee of a Statute or: Recog- Stat. Mer- 
nizance, Nat br, 122. D. 11 Hen. 6.49. pl.7. 36 _— Sta- 
Hen.s. 2. pl.2. 39 Hen. 6. 3. pl. 5. 22 Eliz. Dyer {04 fe, 
 369.pl.52. 13 Kich.2,bre.649. upon the Statute According 
' or Recognizances to 23 Hen. 

Debt upon a retainer to be his Counſcllor for - _— 
40 5. per au1um 3, but then he ought to count that "Tor 
he was of his counſel, or was ready to be, 37 Her, 

6.8 B. Priſott, if rcquired, 

But if I retain a Sergeant at Law for A, he 
ſhall not have debt for his ſalary againſt me, 31 
Hen. 6, 9. B Forteſcue, for he is retained for his 
Client, and it is reaſon he ſhould pay him, 

Execcutor ſhall have debt for a , debt due to the Executob 
Teftator, x1 Hen. 6.7. for he is in place of the 
Tecliator, 

: N 3 _ = 


Debt. 
E-xccutor of an Executor ſhall have debt, 25 


Edw.3. Ca.s. & fic in infinitum, as it ſeems, | | 


E xccutor thall not have debt before probat of 


the Tcſtament, 7 Hen.-4+ 18. Coke 5. part. 28.4. 


Midletons caſe, Com.278. Foxes eaſe Perkin 193. 


' for before that he i is not Executor in the cyc of the 


Law. 
But if ( pendente breve) the Te ſtament be pro- 


_ yed, it IN Paſeb. 43 Eliz, Com, Ban. Wal- 


meſly ; for that xelates to the death of the Teſta- 
tor, and fo includes the time of hanging the 
Action. 

Rent ſervices granted to the husband and wife 
for life, the hasband dies, the wife (hall haye the 


Arrearages that did accrue in the life of the huſ- 
| band, and debt for them after the eſtate ended, 


29 Edw.; 3-40. pl.19. for here is a ſurviving eſtate 
in the wile. 


” Re of _ Grantee of a Reverſion ſhall not have debt for 
Rever- Rent upon a Leaſe for years before Attornment, 


fion. 
Annuity, 


heirs toB, 


Nat.br.121,N. for before Attornment the Rever- 
- hon paſſed not. 

But a'Deviſec {hall have it, Nas, br. 121. N, 
Mich. 14 Jac. Ban. Regs , Bayliffs and Burgeſſcs 
caſe of Ipſwiche tor there it paſſcth by the 


will. | 
So Bargainee ſhall have it, Coke 3. part. 24.4, 


Dced, 
A-is bound to-B and his heirs, B dies, his heirs 


ſha]l not have debt, Nat,br. 120. [. but the Execcu- 
for, but contrary where A binds himſelf and his 


But 


Walkers calc; for it paſſeth by enrolment. of the . | 


Dept. 


But if a penalty be granted to! dne and his heirs, 
then the heir ſhall have debt, Nat. br.i2o.M, 11 _ 
Hen.4.84- 28 Hen.8. Dyer 24.'pl,149. for thatis 7 
FF a preſentduty, wherein the heir hath intercfi. | 
= . The heir ſhall have debt for the reaſonable part 
| _ of the goods, where the. cuſtome gives it him, 

Nat. br. 122. L. for this is a cultomary duty, for A 
which the Law will give a remedy. 4 

But if there be no ſuch cuſtome it lies *not, - 
Regiſt. orig. 142.B. 40 Edws.3.38.pl.19. 7 Edw., 
4.20. p1.23.30 Edw.3.26.4. ſeton. Regiſt.orig.141. 
B.. for the Common Law takes no ſuch notice of 
the heir, to have any goods as heir. | 

For the Statute of Magna Charta is but one 
Forſpris, and for that an AGion ſhall net be found- 
ed upon it, vide Lib. Intra. 54-1. by reaſon of the 
incertainty of the meaning of che Statute in that 4 
point, '2 

But Net. br. 122. L. Glanvill, Lib.12. cap.20.. _— 
17 Edw.3.9.pl.29. this is by the Common Law. 
quere. 

' Euſtome, that the heir ſhall have the principzl 

Chattels,8c. he ſhall have debt for them, 30 Edw. 

- 8, pl.g. 39 Edw.3. 6. pl.24.& fol. g. plas. 
The Law takes notice, and maintains ancient Cu- * 
ſtomes. 

 Leffor ſhall have debt for Rent reſerved upon a Leſſor. 
Leaſeat will, Coke 5.part.10. Henſteads cale, Lit- 

tleton 15. by reaſon of the privity of the Con- 

trat betwixt the Lefſor and the Leſſee. _ 

Þ And ſo for a Leaſe for years, 7 Rich. 2. this 

fee 


ms a ſtronger cale. 
Tenants in Common make a Leaſe reniring 
Rent, they ought to joyn, Littleton 72. in the. 
N 4 | Action 


| Der. 
| Adtion i in reſpe& ;of their joyning in the Leaſe, 
and fo a joynt intereſt paſſed. 


hath .not- abſoluce- intereſt in the things of the 
Inteſtate, Coke 9. part. 33+ Henſlves caſe, Nat. br. 
120.D, but hathit only as a Conduit-pipe, to de- 
rive it to others to whom the Law direcs. 
Parſon. | A Parſon ſhall have Gebt for not ſetting out of 
F- Tithes, by the Stat. of 2 Edw. 6. cap. T3. and re- 
AF cover treble dammages. | 
Phyſician, + A Phyſician ſhall have debt for Phyſ ck and 
'* _-- Dier, Lib.Intra.187.B.Sed&.1. upon a quantum me- 
F rait, if there be no ſpecial contra. 
E  Recaſant. - Recuſancy ſhall be pleaded in diſability for ſuch 
" - © Lands and Tenements 'which are not ſeized into 
the Kings hands, 3 Jot, a 5. in diſcbility of the 
" Perſon to ſue. ©. 
| Robbery. | The party robbed ſhall hw an AQtion again 
© * * the Hundred per le Stat. 27 Eliz.cap.13. 
3 But he ought to bring his Action within the 
- year after the Robbery done, 27 Eliz.cap. 13. 
=! ,And'the day of the Robbery ſhall be accounted. 
parcel of the time, Paſch. 15 Jac. Com' Ban,” per. 
2 Juſtices; as.it ſeems, becauſe the Law is pe- 
| nal. Puere tamen, 

- "$teward. Steward of a Court retained by word FR ſuch 
I. } a ſum per annum, ſhall have debt for his ſalary, 
'$ Eliz,Dyer 248. pl. 79. Coke 4.part.30.A 
| Yervyant. Seryant ſhall have debt for his ſalary, 11 Hen. 6: 
© To, pl. 20, upon” the contract- which created a. 
duty, a} y” 

One retained in Englend to do ſervice beyord 
_ the Sex, ſhall have debt in' Ergland where the 


rctainder was , Nat. br,” 120. E. and nut where 
| | the 


” Ordinary. . The Ordinary ſhall not have Jebt. ; becauſe he 


SF. 1 025 
W—x."x 


4 | _ - Debt. ' 20ft © 
” theſervice is done, becauſe it is beyond Sea 3/aliter 
' _ QUuere. | 
* kw retained by a Corporation without 
Y. deed; ſhall not have debt for his ſalary, 4 Her.7, 
6. Com.91.B, for ſuch Retainer is null in Lai, 
and the Servant could not have been compelled to 
ſerve. | _ 5 ; 
.. Oneſole Corporation ſhall not have a perſonal Succelior. 
thing in Succeſſion, Coke 4. part. 65... Fulwoods O_ 
caſe, 19 Hen. 6.44. pl.94. 20 Edw.4. 2. vide32 gp, of m 
Hen.8. Dyer 48, pl. 14. for perſonal things ceaſe perſon. 
with the perſon. | | 
. Unleſs the Cuſtome will warrant it, Coke 4 part 
65.4. Fulwoods caſe. Cuſtome, it it be nor un- 
reaſonable , makes a Law. 
But a Corporation aggregate, that is, conlifting 
1 of many perſons, ſhall have an Action for a per- 
ſonal thing in ſucceſſion , Coke 4. fart. 65. A. 20 - I 
Edw.4.2. FO OTM . 
* Matter of an Hoſpital recovers dammages, the _— 
F Succeſſor ſhall have them, 19 Hen.6. 44. pl. 94. 
'Y for the benejit of the houſe. : 
Abbot recovers dammages 1a battery, and is re- 
moved or created Biſhop ; his Succeſſor ſhall have 
J - them, becauſe he recovered them, but to the ufe of 
B28 his houſe, 22 Hex.6.4- B. for he could ſue in no 
Other capacity being a dead perſon in Law. =o 
A is bound to an Abbot fole, the Succeſſor ſhall , 
| havedebr, 47 Edw 3.23: pl.g7. the Count, Lib. 
Intra. 179. A.ſed.7. forit was to the uſc of the 
- houſe. 

An Obligation made to Churchwardens, their 
Succeſſors ſhall not have an AGion being their 
Executors , for this is but an Office and cannot 

| be 


"4 


ws 


Sheriff. 


Uſe. 


Ontlawed 
perſon. 


i REY fo others : but as their Succeſſors + | 3 
| ſeems it may. 3 


IF A contracts: for B-with the Chirurgeon for # C | : 
ſo much as tocure him, if B die the Chirurgeon | 
ſhall have debt againſt A, for it.isa good cents, 
37 Hen. 6.9. A.Moyle, to bind it. 9. 


It 
{ct, 


ſell a Horſe , and earneſt is given or day 
ſhall have debt for the-money , 14 Hen.$, 


19. br.Contrad.. 15. Coke 3, part. 22. A. Walkers 
cafe, and the loſing of the Earneſt will not avoid 
the Contra, as the vulgar opinion is. 

If 7 fell a Mannor, debt licth for the money, 
and yet the Vendee cannot enter before livery, 
37 Hen.6,8.pl. 18.Priſott , upon the ContraR, for 
the Vendee may force him to make livery. 

The Sheriff ſhall have debt for his Fees , Tris. 
x4 Fac. Ban.Regis, Sheriff of London 2gainfi Mis 


ofhce. 


chel , per le Stat. 28 Eliz. cap. 14. for the Law |} 
creates the duty, when he hath performed his - 1 | 


It A gives money to B te carry to C, yet C 
ſhall have debt, count, Lrb. Inzr. 159. ſed. I. for 
the delivery was for his beneftt. 

Outclawed perſon ſhall not have debt, 16 Edw, 
44+ 7 Hen. 4.1. p1.5. nor other ARion ; for he. 
that will not has the Law, ought not to receive. 


benefit —_ it. 


— 
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Againſt whem Debt lies... 


'., An Abbot ſhall be charged for Debt due by ayyor. 
” bim which enters into Religion, Nat. br. 121, 0. 

5 Hen.5.8. pl. 18. into the howſe'whercof he is 
Abbot ; far the perſon himſelf cannot be charged, 
and the Abbot takes into the Covent crm care? 

vi ſua. = ROS 
But the 45 Edw. 3.10. pl. 1. to the contrary ; 
quzere: but it ſeems here as not Law, 

If Accountant be found in Arrearages, debt lies Acconnt- 
2eainft him 3 for here is a duty created by ad- 4 
judging him in Arrear. | 

Debt at the Common Law. lay againſt the , q,;n;. 
Committees of the Ordinary 3 but this was by the ftrator. 
name of Executors, and only for goods which 
came to their poſſeflion, 38 Edw. 3.26. 42 Edw. 

3.2. Coke 9. part.39. B. Henſloes cafe. 
\ Butby 31 Edw. 3. cap. 11. they are chargeable 
by the name of Adminiſirators, inthe ſame man- 
ner as Executors are, 38 Edw.3.2.pl.3. 41 Edw, 
3-2. pl. Cake 9. part. 39. Henſlves caſe, vis. by 
ſhewiog how. 
Plene adminiftiravit ſpecial, No.Lib. Intra.269. 
' B. a good plea for Executors or Adminittra- 
- TOs. | 
A Recovery againſt one Adminiſirator upon a 
nibil dicit is no plea in debt againſt all, Hill, 38 
El:z. Com, Ban. Furthow verſus Furth:w ; tor 
they are all liable, and it may be there was no {2- 
tisfaQtion upon the recovery. 
If an Adminiſtrator waftc the goods, ard after 
the Adminiſtration is diſſolved and granted to 
another, 


Attorney, 


EW 2 i 


{ Attainder. 


Bailee. 


ble. © - 


A being Executor of his own wrong takes Ad: ' 


miniſtration, qzere how he ſhall be ſucd, Grooky 
127. pl.91. It ſeems as Adminiſtrator : for i in the 


other condition he was but a tort Feoffor upon the 


matter. 

Termor aſhgns his term to another, the Leffor 
ſhall have debt againſt the Aſſignee , Coke 3. part, 
25.B. Walkers caſe ,, for by the Aſſignment here 
is a privity created. 

If there be two Joynt-tenants of a Term, the 


one afhgns to B, the other dies, debt lies for the - | 


rent againſi the Albgnee , and the Executor of 


the dead for rent after his death by ſurvivor for 


it ſhall be miſchievous to compel the 'Leflor to 


bring ſeveral Actions for one thing. Mich: 14 Fac. 


Ban. Regia, Bayliffes and Burgeſſs de Ipſwich's 
Calc. 
If an Attorney ſuffer another to follow any 


matter in hjs name, hz? forfeits 20 }. and the : I 


party grieved' thall have D«bt per the Stat. of 3 
Zac, cap. 7. This Statute was made to prevent 
toul practice. 


Debt lies againſt a perſon attainted, Mich. 38, | 
@& 39 Elijz. Com. Ban. Banijter & Truſſe#ls caſe, i 
No.Lib. Intra.148.4. Quere, what Attainder; for . 


it-leems not to be general. 
If 7.deliver money to deliver over for Mer- 


| chandizing, or ſogivein Alms, or upon a: Condi- 
tion to be performed to redcliver , if the party 


breaks the truii,, debt lies, 25 Hex. 8. Dyer 22, 
4 , ÞP1.135e 


another, D be lies againſt the former , Coke 6. part, ÞÞ- 


18, &1 9. Packnmians caſe ; for at the time of the 4 o 
waſting he was Adminiſtrator , and chargea- . 
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A FI 135.41 Hen. 6.39. an ances Edw.3. 9. pl. 7 _ 
TS  Crooke 24 Hen. 7. 69. pl. 2. per F NON” Vid. 1% 
; EC antede. | =. 
$ If che husband give authority to: his wife to. Huchand. 

Y make a Contra@t , he ſhall be charged by the con- 

Y va& made by her, otherwiſe not, Nat.br.120.G. 

for. ſuch authority makes it his own.conttaR; 

UnleGs it be for Apparel convenient for his .__.... 
wife, 11 Hen, 6.30. B. for for that he is charge. ..,.. - + 
able, though he uo her no 0 authority” to contract 
. for ts | 

But unleſs it be convenient he ſhall not, 7 Eliz. 
Dyer:234- pL. 17: that is, Apparel nece ary and 
futing for her degree-to wear. = 
; The husband alone: ſhall be * charged for Ar- 
Y rearages of. Rent-ſervice Arrcar'in his tine, Nat. 
Y #121.C, Crooke- 125. Ph-83. for the Land of his 
S wifcafter herdeath. | 
3 ;Andfoof a Rent-charge,, Coke 4 part. 4.9.'B. 

F 25 Edw.3.64.-ifſuing dutof his wives Land. 

Y Butcforan. Oblipinien made by the wife afore: 

Y coverture, he ſhall not be charged/after the' death ' 

Y- of: the wife, Natobr. 1121. Ci 120.F, 45 Eadw.3. 

JF 25:8. 20 Hen. 6. 22;-for Unge4 is 4 a thing in | 

S. 2dion.. © G 

Y . Unleſs recovery be had upon it | Jaring: the life 

BS of the wiſe, Nat; br. 121.C. 'for by the recovery 
| it becomes 2 duty. - | 

 -A woman covert being a ſole Merchant, may ! . 

” be ſued in London. by the cuſiome of the Cicy 4 

BY without the husband.;3 but not in Com. Ban. 9 "— 

Y £47.4.3. becauſe that Law cxtends* not out'ol 

F the City. 

S U1f Aand his wife covert by the'.name of bis 

a7 


206 
| wife ſole are obliged xt hs agairiſt as with, 4 
becauſe it is.a void obligation, as-to the wife ; "0y *& 
6. Hen. 4.30.pl.39, © a - 
WE PAL. and wiſe are bound, the huband a. : 3 
KL. = © Tone ſhall, be ſucd , becauſe it, is void againlt .the-Y. 
wiſe, 43 Edw, 3. "= Pl. 3-F- 45 Edw. 3. 11. ply; 
3 'Hen. 4+; 1. Þ4, 4+ but. good as to the Huf' Y. 
band. 
Husband =Debt lies againſt the huckand and . wife, for 
and Wile. ont uv on aLeafe made to the: husband and wife; 
45 Edw.3.11.pl.7. in relpeR of the incercſ} the 
wife may. have;imthe $exms,; : ; 

So, ih; it be covenantrd.or greed that=they. 
doublc the rent, 45 Edw,,14. 7. for thisis, as! | 
it were 3 NEW. ent reſerved. : | 

; © But not-if it; þe. with a nowine. pate, 45 Edw; : 
|. I1.pl. 1-.. for.then, he 1. hejd:him. to the pes" FI 
| nalty, which ſhall not all upon the wife. . B.- | 

When, a woman in debt;kakes 8 husband they | 
both ſhall bc. fugd, Coke,5u parti gi ds 12 Heng 
1, 2h1., Not. br. 12OpF. fas. aha! otarriage rakes | 

ieboth h their; derds. zd 364 Nis = 7 
Conuſor. Debt lies —— 4 Conuwſariof. Statute Mer " 
chant, Staple.or Recognizance; .Nat «br. 1224 D,* 
11 Hen.6.49. pl.7. Coke 3.part. 15. Harbertrcafe;* 
36 Hen. 6,.2. p4. 3. 22 Eliz.\Dyer 369.pl $2.39 
Hen. 6. 3- þl.5.' for here isa duty... vid; antes;: '* 
Cuſtomer. Debt lics againſt a Cuſtomer after Liber@e des: N 
livexed to-him,to,pay the ſulntorthe: party , if he 
hath Alas; Nazbra121.F,clſc not... 
E... Soafger a Fallee dcliveredo pay the party, 27 
E- Heg-6.9-pl; 1+, 
F. - 0 againtt a ColleQor of Tenths and Fiftcehs; 
37 Hlen.6:445-ph4> granted by Parliament. -- FF 
GW - Dee ff 


£24 


Debt. 


Y £7 Dibe- lies againſt an Enfant. for: Tabling and Enfant. 
IF {© © Appare], 13 Edw:4. 3. 4. for theſe axe neceſſary. 
- : forthe ſupport of_'the:Enfant. : 
BY + ForRentwpon a Leaſe for years, 21 Hen.6. ZI 
- B. upon the words ym and paying, D which E 
F mikeita duty. | 
.o For aw'Eſcape, if he do a.Goaler, Dol. & Stud. 
147«-B. for the furl for which the SRI was 
* 6qmmitted to him. : 
:jFora thing duc. to: one as ; Executor 5 Coby $- 
port: 27. B. Rnſſuls. caſe. . #7; wn | 
Debt lies againſt an Executor: dchough. heke Executor. - 
hot bound, 45 Ed. 3: 17. p64. bicauſche is in 
Place of the Tefator, who: was bound; and: hath 
the cfiate chargeable. : 2:-: 
Debt bythe Daughter againſt the Bnecurornf 
her>Father, which had levicd aid: :to::miarry her, 
per Wet mn. 'x..cap..35. Nat: br, 83: A. & 122:G. 
and had'not pu ie cohier ro CY bo 
longed. . 
F -:-Deb lies againſt Eixecutois of: the - Oitdimyy, 
 Whith-will not deliver.the Adminiſtration to ano» 
= thts, Nat. br. 220. D. Com, 280.0, wid. 0.0 - 
Y mohomthey belong. - | ] 'F 
© Debt lics againſt an o flanaber of abkicke; Lib. A 
Intr, 172. C. ſed.q. 18 Eliz. Dyer 344: Pla \Is 
wherethe heir is bound. - 
-<Againſt-ah Exceutor of a Sheriff, for noe. ye 
wmninga Knight of-che Parliament.daly elected, 
'- 23 Hen.6.cap.1t5. for dammages are to be reco»; 
 Vered, with which thoExccwor is chargeable, 4 * "2 
bs tic have Aﬀets;/'; 3: 1] 38005 | 'Y 
_- Debt again! an-Executor of his.own: wrong , 
1 Cole 5. pat. 5©. Goulters caſe, 33; 343. Reads 


caſc ; 


1 caſe 3for hehath made _— liable by meddling | 
withrhe cfiate, which waschargeable; | '-:-7 
8 And the Count was general, although he took 
E- Lerters-of Adminiſtration pats: Ruere, & : 3 
EE vid. antea. ba 
_ _ Executor ſhall not be charged. upon «fapla 
{age of an account rnade by the: Teftator, Coke 9. ' 
part: 87. A; Pincbons cafe; becauſe the Teftator | 
'* , _ may wagehis Law, 29 Edw.3. 26.. 22 Hen.'6.4r, 
38 Hen.6.6: 14 Hen.6.24." that-he owed :nothing 
upon the Account, which would have beer =good 
þ : bar tothe Adtion. . - - 
E- Bur if an -Exccutor ag J "Kudicors they. ſhal 
K--  bechargediin'deber for ny ſurpluſage, 10: Hex.6. 
3 24-pl; $4. becanſe there they/ſubmit to 'the Ae 
count, and'ſtand upon theirquftification. | *-/-* ” 
If an: Exccutor account-before Auditors: debt | 
3 lies for the Arrcarapes; 2 Hen:4.13. pl.2. x9:Hen, | 
b. 6.5.4. Forteſcue; fer 'by his Accounting, he ſubs TY 
-—* mits to pay what ſhall be found arrear. <..;-- 
An Exccucor ſhall not be charged for Artear- 
| ages found due upon an: account before the! ſatne 
« party 'to:whom he is ro accotinry *Lib.\Intr4. 149 
B. ſe#.3. for this is as if no account. had "been, 
and is bue- a” VS: at, z and not/ bind- 


i v IT 


Bur hs Arrearages belies Auditors he. ſha}, 
becauſe Auditors are Judges: :of Record 4. per - 
Weſtm.2 Lib. Intra. 149. B. $082 $i ſee the Count }F 
there. -- - | | 

Debt. againſt « an Exccut6r-for Arrearages of. an & 3 
Annuity due in the uſe of rhe Teſtator after-it.is {|} 
determined; -Eib. Tutra. 1:51: C.- ſed. 1. 45 Edw. 
wm Execution 7. becauſe then:hic cannot OO. 

=; 


Dur: 


” ,. ThDebt againſt an Executor the pleading of an 
 B Outlawry in the Teſiator no good bar, 14 Hen. 6; 
FS . 14.21 Heh. 6.3. quere, 3 Hen.6.17.for co ere 
it generally is not good ; for it might be reverſe 
betore his death, 

But an Oithawry at the time of the death is 4 
good bar, or where he was a Villain to the Kin 
$ Edw.4.6. pl.7.DoG. & Stud.11,12. 36 Hen. 7 
ad p1.38. tor there he died in a diſability co 
ucs 
. - Debt lies not againſt an Executor upon an E- 
ſcape ſuffered by the Teftator, unlcfs Judgment be 
given againſi the Teſtator,, 10 Eliz. Dyer 271. 
21.26. 15 Eliz. Dyer 322.pl. 15. 41 Aſfize 15. 
Coke 9. part, 87.4. for that proves the rag 
and makes a duty to the Teſtator: - 
It lies not againſt an Executor upon a Tailes 
., enſcaled by the Feſtator, - 12 Hen. 4, 23. 25 Edw. 

'' 3-40. pl. g. for this makes a duty acknowledged; 

It lies not upon a ſimple contract of the Tefta- 
tor ; but if he plead inbarr, and it beſound a- 
paint him_it ſhall, Com. 182. 4. 10 Hen, 6.24, 
for there he wants his advantage which the Law 
gives, and ſtands upon his juſtification, _ 

But in Londo# by Cultome 1 Edw. 4. 6. it 
lies. - 

Leſſee for years grants his Term, his Executor 


FT - ſhall notbe charged for Rent due after his death; 
| Coke 3. part.2.4. 4 A. Walkers cafe 3 for he'died not 
poſſeſſed of it. Duere tamen, 

D:bt fox one. retained according to the Statute 
of Labourers lies againſt the Executor without 
ſpecialty, for the detainer makes the duty, 2 Hen. 
4.14. 4 Hen. 6.19. 
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2 Goater refuſing to receive one: committed by I ; 
An -Colledge - of Phyficians' forfeits double the | 


Fine, per Marlebridge 1.cap.9.Q. the Scat, * + 


If - a man levy Aid for the marrying” of his : ] ; 
daughter, and dies, if his Execators have not 'Þ 


fufficient, Debt lies againſt the Heit:; Not. br. 83. 
A. per Weſt. x. cap. 35." Nat.br. 122-G, fot this 
is for the yh at. of the Farnily. - _ 

Debt lies 2ghinft an Heir upon the obligation | 
of his Father, if. ke hath Aﬀets by deſcent, and 
be bound, Nat. by. 120,C,& T. otherwiſe not3 
for generally Executors are to pay debts. 

But if he alien the Aﬀets before the Afcion 
brought,he ſhall not be charged, Coke 5. part.60, 
A. Regiſt.orig.146.4. 27 Edw.3.7.B. 10 Heng, 
pl.14 19 Hen.6.46.pl:g5, 42 Edw.g. 10. pl.12. 
48 Edrw, 3.32. pl.22. for it was the Latches of 
the party that brought his Action no ſooner. 

Unleſs it be fraudulent to deceive. Creditors, 
Coke 5. part.60. Gooches caſe ; for the Law will 
mot countenance fraud. 

. Andif they be heirs in Gavel-kiad, they ſhall 
all be charged as one heir, 7 El:iz.239. pt. 39. Dyer 
_—_ Count, Lib. Intra. 208.D. 11 dw. 3, 
De 

But if all allen but the eldeſt, he (hall be char- 
ped ſole 3 for he'is chargeable in reſpe& of his 
Aﬀets. 

- The Count againſt an heir, Lib. Tarra. 172. B. 
Jo, 1, No.Lib.x26.B. 

The Count needs not ſhew that he hath aſſets, 
for-1 it ſhall be intended, unleſs the contrary be 
ſhewed ,. 18 Eliz. Dyer 344. pl. 2. 11 Hen. 6. 2. 
p1.6. and if he have not, he may plead riens per 
defeent. Fos 


| Detr: | 

Fornothiog by deſcent in Fee>ſimiple is a: good 
bar by him, Liþ;Ixtrs. 172. B. Sed.1. the day of 
the purchaſe of the Writ. | 
» But dehtlics. not againſt af heir upon a Statute- 
Merchant, Staple, or Recognizance , becauſe he js 

_ not bound.) Cokg 3. part. 15. A- Harberts caſe 3 
foul the Lands arc bound, and may be des” 
c 

Goaler ſuffers an eſcape, his heir ſhall-not be 
charged,. 15 Eliz. Dyer 3432. pl.25. for this is a 
any wrong , and only dammages recovere- 

le 

Grandfather, Father, and: Son, or Father and 
his ewo Sons, or Gratdfathers two Sons, who 
have two Sons, the hejr mediate ſhall be ſucd in 
debt as well as if they were immediate heirs, 
22 Dyer 368, pl.14. 7 Eliz. Dyer 239. pl. 39: 
that is, jn cale the heir immediate die , for the 
heir mediate is bound by the word Heir, + 

A Right ſhall not be Aﬀecs, for it is a diſpu- 
fable thing, and no certainty of it to be reduced 
into pofſcihon. 

'Difſeifee obliges him and his heirs, and dies 3 
this is nat Aﬀets, forit is but a Right deſcended, 
Paſch. 6. Fac.Com.Ban. Molineux verlus Molinewx, 
for his Anceſtor dicd out of pofſcthon. 

Right without an eſtate in Poſſcflion, Reyer- 
ſion, or Remainder, is not Aﬀets, until it be re-, 
duced into poſſeſſion, Coke 6. part.58. Bredimans 
cafes, and then it ſhall releaſe ro the time of the 
death of the Anceftor. | 

Land in ancient demefa ſhall-be Aﬀets, 5 Hem; 
4-14: þl. 11. @. to whorn,and where pleadable; 

Copyhold Land is not Aﬀets $0 the heir, 
© 3 & oke 
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Cokg 4, part. 22:4. for it doth not deſcend ; but 
; depends upon'the Lords admittance. = 2F 
If an heir alien bone fide before the Aion | 
brought, it ſhall not be Aﬀets, Coke 5. part. 60, || 
i - A. Gooebes caſe, 27 Edw.3.78. pl.16. 10 Hen.7. 
b- 8. pl.17. 19 Hen. 6.46. pl.95. 42 Edw.3.10. pl. 
; 12. 48 Edw 32. pl: 22. Vid. antea. for he: is not 
tied from ſelling the Land. | 
If Land deſcend'to the heir, although he enter 
not, yet it is Aﬀets, -42' Edw. 3.10. pl. 12. for he 
might have entered , 'and may do- when he” 
will. | | 
the Grandfather makes a Feoffment in Feeto |} 
the uſe of the heir of his body and dies, per 26 . 
Hen.$. the Father enters, and obliges him and 
his heirs, and dies, quere, 182 Marie Dyer 111; + 
p1.46. whether the Grandchild be bound. 
"A ' A Reverſjon- expe@ant upon an eliate Tail is 
*M not Aﬀets, becauſe it lies in the will of Tenant in 
5 tail to dock and barr itat his pleaſure, Coke 6.part, | 
58.B. Bredimans caſe, & 42.4.Mildmays cafe. ©. .. 
if it be Aﬀets when it happens. -* = 5 
By  Franktenement deſcendible expreſs is not A(- 
=o, ſets, Coke 10. part.98. A. Seymors caſe; for it is 
LO an incertain eſtate, | F- 
Rent-ſeck deſcendible is not Aﬀets until ſein | 
of it, Coke 6. part..B. Bredimans caſe 3 for before Þ 
feifin he hath no-eſtate in it. | 
-- If the heir had. Aﬀets in debt brought a= |. 
gdinſt him,-and afterwards Aﬀets come to his #|. 
hands, the firſt judgment is no barr of the Acti-. || 
on,. 19 Hen. 6.37. A. Markham; becaufe- there 
was nu ſatisfaction made , which may now be by 


- matter ex poſt faco. 


1 


4 * - deſcent axe ſufficient,and -jf _ this be ſhewed tothe 


* Debt. 
F . Theprofits taken by the heir at the time of the - 1 


Court; and the heir cannot deny it, there ſhall be 
a general judgment againſt him, per Dyer 18 E- 
liz, Dyer 344-p1.1. to pay the'debt and damma- 
 ges qued querens recuperet. 
The heir confeſſes the action, and fays, that 
| he had nothing. but a Reverlion deſcended to him, 
there the Plaintiff ſhall have judgment to reco- 
vcr upon the ſaid Reverſion , and the Debt. to be 
levied when it comes in poilcſlion, and the Plain- 
cif ſhall have a ſpecial Writ of extent, 23 Eliz. . 
Dyer 373. pl.14. mentioning, the ſpecial matter. | 
If the Father recover, and Error be brought 
againſt the Son, and a recovery 2gainſt him, the : 
ſhall not render dammages, unlefs he hath Aſſets E 
of Land in Fee-fimple from his Father, - 

If onebe robbed, he ſhall bave debt againſt the and 
Hundred, per 27 Eliz. cap. 13.. antea. 
Debt lies againſt a Leſſee at will for rent fins Leſſee. 
the Term, Coke 5. part. 10. antea. Quere, if he 
hold over. 
So againſt a Leſſee for years, Nat. br. 25 T-9 ; 
And this during the texm, Coke 4. part. , 
Or after the term ended by <fluction of time, 
' Coke, 3. part. 23. B. for xcnt due during the 

term. 
- By limitation ended, | 
Common Law, Nat. br.120. H. 


By <onditi- Statute Law, 19 Hen.6.42. 4.waſte, _ ml 
WTI Laws, Nat. br. 120. H. re-entry Coke 3. 
or in deed, part.23.B. Walkers caſe,3O Edw.3. 

7-17 Edw.3. 48. &: fol.73. pl. 107: 


oY 


Maſter. 


Ordinary, 


Debr. 


It ljes not againſt Tenant for life folong as hi J 
eftate continues, Coke 4. part 49.4, 11 Hen.6.14, YT - 


p14. viz, fox rent, for the Land is charped. 

But yet by theSarure, 32 Fen. 8, cap. 37. the 
E xccutors of a Leſſor for lite ſhall have debt dus 
ring the eſtate for life , Coke 4.. pare. which ſeems 
but reaſonable, 

Debt ties not againſt the Maſter upon the buy- 
ivg of the Servant, onfeſs it corhts to his uſe or 
by his aſſcnt, Do? & Still. '137. 4: for otherwift 
it might be miſchievous to the Mafter. ' 

Debt lies againſt an Ordinary, when a man dies - 
inteſtate, Nat. br. 120. D. 'Coke 5. part. B3. 4 
Snelling caſe, & 9. part. 39. B: 11 Hen.7.1 
9 Edw. 4.33. " Dahby. 18 Hlen. 6.23. chm. 279; 
8 El:z. Dyer 247, if the goods come into the 
hands of the Ordinary: 

The Ordinary adminiſters , and then grants 


Adminiſtration, yet debt lies agzinft the Ordi- | 


nary 3 but it was faid , that fach Adminiftra- 
tion ought to be alledged in the. Diocefs of the I. 
Ordinary, 12 R#ch. 2. ws. ofthe elſe it 
might be prejudicial to the Creditors. , 

But note, no Debt lies againſt the Ordinary af- 
fer that he bath: committed Adminifiration tg 
another, '8'Elig. Dyer 247. pl. 73- viz, where he 
never adminiſters. 

Debt was brought againſt the Father for the 
Sons Commors'in a Colledge in Oxon , although 
the Father had delivered it to the Tutor of. the 
Son, Paſch.g Fac. Ban, Kegis, 'St. Jobnr in: Ox- 


fd againlt Brickeuden ; for the Father, and not 


che Tutor , is hable ; yet gugre, or this is not 
uſually practiſed. 
Ncht 


Debt... —- ZI5 


, Debt lies-againſt him that becomes TI MIO: 
without deed, Nat.br.122.K. 18 Edw.3.13-pl.7. 
Finchden, if the principle pay-it not. 

.. A borrowed, of B 201.to pay it at Michaelmas, 
at which day D prays B to take him for his 
Debtor, and he gives him day over , and D ob- 
liges him to pay it by one Tally enfealed ; Debt 
lies not againſt D, becauſe A was not by this dil- 
charged, 44 Edw. 3. 2t.pl-23. and ſo he may 
_ one Debt twice, it D ſhould be chargear 

A-Purveyor contras for fat wares for the King, Purveyor. 

and makcs a Bill of receipt to the uſe of the 

King, and for this obliges himſelf to pay it, bur ' 

ſeals it not's he ſhall be charged by 4ſwmpſit, ; and 
the-Kivg by Debt, and;by no ather way , 8 Eliz. 

Dyer 230. pl. 56. inan Action upon the Caſe up- 

on his promiſe only 3 for it is the Kings Debt, and 

- not the Purveyors. 

Debt lies againſt a Receiver, which takes more Receixer.. 
than he ought, per 7 Edw.6.cap.6.. Lib.Iutr. 197, 

B. ſe. 1. com. 201. Stradlings caſe; for that 
ſhall be accounted maney ;borrowed only. 

An Abbot ſhall be charged with the barrow: Succeſtor, 
ing of his predeceſſor , if it come to the uſe of 
his houſe, Net.br.121.K, Lib, Tatr.152.4. ſet, 
but not othexways. 

- The Count: (hall be general. Coke 7. part.1o.B, 
Vehireds cafe, and be needs not {hew it, for it ſhall 
be ſo intended. 

'Precipe ſocietati Lombardiorum London merca- 
torum de Florentia, and this was good, 19 Hen.6, 
80. pl. 11. for they are in nafure of body Poli- 
tick, 


Society. 


O 4 ma 


Debt. 

 Pebtupon an eſcape of one in execution upon 
-an account, "it lies *per Feſftm.2, cap.11. -and as of 
the Debtor, per I Rich. 2.cap.12. 

\ For not returning a Knight of the Parliament; 
per'23 Hen:6,0ap.15. the Count com.118. Bucks 
eys caſe, Lib. Tntra.186. A.ſea.1, autea, for the 
penalty piven'by the*Stacute. ' 

A Sheriff cakes'an obligation for Appraranck 
of the Defendant, © which doth not' appear; yet 
debc lies not againſt the Sheriff-by- the Plaintiff, 
| Tin, £3 Jac. Com.Ban. if he teturn a Cepi3 bite 

#n'Acicn on the Caſe lies, and: the Sheriff may 
a bins his Aion upon the Bond, ©: + | 

It lics againfi a'perfon Outhawed, Mich 38 ov 
39 of Eligz. Com. Bax' .Bavijter verſas Truſſel, No. 
Lib Jatr,2748.4,7 Hen.6.10, for another _—_y 
in another Action. 2 & 


'Y 


_- . 


| For what FRE Debt Week 
It lies for money lent to another,: Nat. br. 19. 

G. | this 'moſi properly. 

: For a Horſe lent till ſuch a day, and Hin to 
give 107: for him, 'or the Horſe: after - the day 
gdebt lies for'thtone or the other;Nat.br;14 x.B.at 
the eleQtion of the Plaintiff; but before” the day, 
or at it/it was in the Deferidants-cleQion, 
* # borrowed money - for the' Sexyant , Debe 
hes not againſi the Maſter, ' unleſs it came -to' his 
uſe, 'or was borrowed by his aſſent," Do. '& Stud, 
137.4. ante, * 
* Upon a dehvery to redeliyer Jebt lies, if it be 
not redelivered.,2$ Hen.8. Dyer 22:pt.135.11 Hen. 
6.39. pl.31. 4 Edw.3 9. pl. 7: alchough che Reecipt 
be _ by deed, "I 

s. Upon 


Debt. 


EB. cs a delivery to redeliyer over to' another, if 
e not performed, debt lies, 28 Hen. g. Dyer 
ial pl. 135. 11 Hen. 39, pl. 31.42 Edw.'3.9. 

pl:7. Mech, 40. 41 Eliz..com.:Ban. Britons caſe : 
for no property wasaltercd. ' - 

Bue 6 Hen. 4.8. pl. 33. if 4, ought Oo pay an 
Annuity in fee to B. and deliver money:to C. to _ 
Pay it to'B. yet B. (hall net -have debr againſt C. = 
for there isn6 truſt or privity between them. . 

'Leafe for life of another debt lies not for the Coma 
Rent during the'term. Coke 4. part 49. A. Ognels 
raſe,” vid antea.' it hes. by ates que vie. 

::But by the 32 Hev. 8. cap. 37. the exccutors 
or: adminiſtrators (ha}l have debt during the eſtate 
for life, Coke 4. part 49. 4. autea. 

Bot after'the eſtate ended, debt lies, Coke 4. 

art 49+ 4. for then there is no other remedy. 

-* So'it is by the Ueath of the Le Coke 4. part 
49: A. antea. 

Orby Limitation of the term. _ 

| in deed, 39 Edw.3.22.pt.11. Nat. br, x 
Orby con- ) 126. H. Coke, 23s B. 6 m_— 3430. r 


"dition. Edw. 3. x ONE > -  Antea. 
15 £ in Law, & Statute Law./19 Hen. 
Ee Common . 242. A, 
Law. -, Awaſie. 


| Leafs for years by a Bayliff the Maſter ſhall 
honedabe for the Kent, | Lib. intra. 174: D.ſe&.3. 
for.is is accounted the Leaſe of the Maſter for no 
" Intercſt paſſcth from the Bayliff being but an in- 
firument only. :: 

-A Corporation Ke Y a Leafe for years rendring 
to: P. 107. at Mich. or 20 days aſter, after verdic, 
it was moved in arreſt of judgment that they 

ſnewed 


Agiſtment | 


Marriage- 
money. 


ſkewed notthe deed, Gln ou, allooatar, becauſe it 


was after: verdict, and f the Leaſe was found, 


2. good, alchough they had brought debt for .the | 
rent due-fos 6-years cnded at Mich, to'P, and rot 
20 days aſter, for the rent was due at Mich.  Mieb, 
9 Jac: Ban, Regis. Baldry. defendant i in, .debt bythe 
Ces Brewers. +; ii 
Bargainee iof a reverſion;, in debt fos tent, 


, ovght. to ſhew in what court'the Deed-was «n+ 
roHed, Mich. 9 Fac. Bans Regis, Welby & Buer- 


ley. by which the reverſion; was:granted'3 :::fot 
the enrolment is traverſable,: and muſt be puny; 
ally ſet forth,; and the enrolmtat: may be-if divers 
places., for that the Seiitounnee take notieg 
where. 1 
\ Debt lies. for the exiltmenty.for Gattel fat f 
long time 2s they went infuch: Lands, Lik.: Loerge 
150. A. ſed. 1. count Lib. ame. 15 1 A.fetk 1. 
but then he muſt ſhew the ng: of. the-timg 
and fum. — [1 g1--: - 
'A, promiſes.2« 20 1.to B.to  mmervyhils Daughter 5 
B. hall have: devt, Nat. 12.2.:K. count 4th, igtne, 


. 178. A.ſed.1. 37. Hen. 6:8.:ph.-18.{ 16 Hetti3- 


prohibition? afar the conhdcration crgates a duty 
if perfoxmed. 

But if he promile-. WY in marriage with his 
Daughter, -heſhall not haye debt, -buc thall.fut in 
court chriftian, Nat. .br.. 59.8, 16: -Hen:. Z« pro 
22. Vid? Regiſt. 46, B. Q. differentiam, It lcwod 
becauſe no! Money is promiſed (himk. © 5 

But if it be by deed, then it is otherwiſe 3 ſee 


45 Edw.:3.:24: tor the Deed:is triable atthe Law, 
though the Marriage be not, but iti the Spiritugh 
Court. 


Bratlen, 


be OS, 
Re ie As a 


Bratione Lib, $. cap. 16. Sit He rebus datir Rigulpe 
pel promiſſis ob eauſam matrimonti principaliter, & 
fie tle rebus que actiduut- matrimonio ; ut fi pecunia 
promiſſe fmerit, oþ cauſam matrimonii, quia: ejuſ< 
dem juris id et, & juriſdifionis eſſe deber arceſine 
rium cujus et principale. The Marriage is the prin- 
cipal, and the Portion the acceffory.-" 

Upon Partition''betwixt two', on&promiſeth partition, 
| the other 20/. for cquality of partition, debr lies 
for it, Nat. "br. 122, H, 14 Edw. 3. Debt. 137. 
if it be'not Paid, tor the promite upon theparti- ; 
tion made it a Duty. L59gags 

If a perfonal* thing be leaſed, rendring rent, me 
debt lies for it ,Coke 3,/part 22.4. Walkers cafe. as © perſonal 
a Horſe, Sheep, or or the like, the Joan implics a — wt 
duty upon the contra&t.' ay 
An Attorney ſhali'have debt for his fees, and Salary. 
for fees of counſel, and coſts of ſuit, Nat. br.12 _ 

L. 'Count Lib. intra. 202. B. ſec. 6. "vid. zntea, 

A'Con i Nor hill have debt for his fees,'3 
Hen.6. 33. pl.26. 21 Hen. 6. 4. pl, 6. but chen' 
he ought to countithat he was of his counſel, or 
was ready, 37 Hen, $.'B. ©. for 'a Counfellors, 
fee is not certainz and is rather honorarium than 
mercenurium, 

But; rof Her. 6 9. B. F orteſeuce Serjeant at 
Law-ſhall not 'have {debt for his fees,” and is not __ . 
bound to'be retained without. ©. for he 54000d fn 
to'be of counſel till he receive his fees | : 

' A Servant ſhall have debt for his ſalary, Coke '$eryant, 
D. part. $7. - 3 Hen. 6. 42. 11 Hen:'6. 48, al- 
though it be to'do his fervice beyond'the fea, Nat. 
br. 120. E, for the'labourer is worthy of : his hire 
Whereeverithe work'be done. And beyond ſea it 

| is 


Debt; 


;-.- is dane FDI morehazard to the ſervant. 


> » > 
. » +3 . « n 


The Count.,. Lib. intra. 201-D. ſed. 1. + 

Steward. of a Court retained by word ſhall have 
dcbt , 8 Eliz. Dyer. 248. pt. 79. Coke 4 Park, 
30. A. for his ſalary.” - 

Count for a Chaplain for big fec promiſed, Lib, 


_ intra. 153. B ſed. 13, \. 
-.._. . CountforaPrieſt , Lib. retained circa PIN ine 


tra. 202, Þ, ſef.5. 

Count. for one retained, &ce. Lib, intra, 203, B. 
fee. 12., vis. 2ſervant according to the Stat. 

If I promiſe to a Chirurgeon 40 8. tocureB,- 
. he ſhall have debt; becauſe-it; is a good contract, 
37 Heu. 6.9. A. Moyle. far it .ariſeth from charis 
ty, and is tor the preſeryation of man. | 

Debt lies againſt him that-tables with me, |. 27 
Edw. 3. 87:37. 9. Edw.4; 1; The count 1b. 


: intra. 153.-B..; fed, 10. &,177-D. ſed. 1. viz. 


upon 2 contratt-as a ſojourner, but not as a gueſt. 
as it ſeems... RN tamen. if got upon a quantum me- 


rgit. OP 1 

Goa er. Hall have . debt for cabling of of J 5 priſe 
ner, G 0K0. againſt the priſoner. 9. part. 8 --23% 
Hen. 6,4, pl.21., | 


Inn: + No (hall have debt for Lodgingox Vie 
Qual, .z9-Hen.:6.18. pl. 24+, provided, for his 
Guelis 3. for here the Eaw,. makes the contract. 


' Tabling & wp © Phy lician ſhall have:. debt for . tabling and 
Fhytick.t phyſi ck, JG. intra, 187. B. ſet. " vide the count 


4 & ea 
>, 


Taylor. 


= 


there, upon-a pra—__ merit, it there be no ſpe- 


cid) contratt- 

It.7. put my Cloth co. a Taylor to. make a gar- 
ment he, viz. the Taylor, ſhall have a ſpecial act-, 
on for making the garment » for the putting of 

the 


F the cloth is a Aura ta in Law Cots 8. 
S part. 147: dear caſe, to brivg the aQion 
upon 
"Bur not a 2cncra]: ation of debt without de-. 
claring upon a cotitradt in deed, ibid. EE: 
'- If Tfells a Mannor, Debt lies for the money, Vendition 
yetT. ſRall not have'it before Livery, 37 Hex: 6: | 
8. pl. 18.- Priſot. ©. for before the Livery the 
contra& is not perfect. = 
I bargain for a Horſe , Debt lies. for the mo- 
ney, 14 Hen. 19. br. contraQ; 15. Coke'4. part. 
94. B. Slades caſe. upon the contra@ in Law. 
If a man makes an obligation for a Debt dac by 
contra&, debt liesnct upon the contract, Nat.br. 
121.M. Coke 6. part. but upon the Obligation 4 , 
for-by the taking of 'it the contrad is gone. 
Becauſe the obligation drowns the contra, for | 
the obligation is of a higher nature. 
Upon an emiſſet ſeveral ways, the count, No _ 
Lib. intra. 125-B. [ 6 
If T. give aurhiorſty: fo my Bayliff or Servant 
to buy for me, debt lies againſt me, Nat. br. 120. 
G. Dott. & Stud. 137. 4.6. Eliz. Dyer. 130. pl. . 
' 56. 2Rich.2-Debt 13. otherwiſe not ; but with 
TS my authority the act of the Bayliff or "Sexvant is i 
F, accounted the Maſters aQ. | 
JF © And if he bought it without command , if 
$ it come to the uſe of the Maſter by his aſſent, 
3 Dol. & Srmed. 137. A. for the affent afterwards . 
4 doth make it his own a& ab initio. . L. 
| And likewiſe if he bought it in hisown Name, A 
”. andit comes to the uſe of his Maſter, ic lies againſt 
' his Maſter, ibidem. for the Maſters making ufe 
0 « it (ſhews his aſſent, and that it was for his bene- 
tf So 
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. wife, 


Voluntary © 
- her Crier, 


Sheriff. 


- $o if the By, which ha to ſ{l,; fold 3 | 
Horf: fox, twelve buthe s of "wheat, - this. is good, ” 
and the Maſter ſhall have cbt,27 Aſfe. pl-5. {ox i 
is accounted the maſters ſale. 


The Servant ſells, the-Maſier agrees, this i Mo 


- the ale of che. Maſter, 2nd dcht lies. 27 Hen. 8. 


25. B.Fithams. otherwiſe not, except he ufed to 
{c11; forit-is not incident tea ſervant , '@s aicr- 
vant only, tobuy or fcll for.his Maſter. © --. 

A FaQar reccives- money; and «gives a hill of 
exchange , if the Maſter accept. the Bill, by it. he 
becomies debtor by the cuſtom of Merchants. Trin 
43 Eliz. .com. ban. per legem ,mercatorjam, - and 
for the advancement of Trade... . 

The, wife buyss 2 thing, .the husband 7Rrees, 
this is the emption of the husband.. 27 Hen..$, 
25. B. Fittiams. but if he affcnt not., he i is not 
bound, for ſhe is no more than a ſexvang i in this 
relpe. 

"One condemned taken in Weſtminſter-Hall, kept 
_ by a Crier afligncd, which ſuffers him to e<fcape, 
? debt lies not 4 1. becauſe it was yo priſoner's, 2, 
becaule he had no command by. Writ, 33 Hen. 6, 
$5-p1- 50+ and ſonot chargeable by Law ; for he is 
not an Officer to fuch intent. 

If a Priſoner eſcape by afleat, alchough the 
R” take him again, yet debt lies. Coke 3. part 

oytops., caſe. 15 Hen. 4. 10- vis. aflent. of 
bu $ eriff' or -Gaoler 3 for thereby the debt is 
diſcharged as to the priſoncx.. ow 

_ Unleſs the Sheriff. .brought one per babegs Cor- 
pus, then at. he had him at the day, it -fufhgath- 

-oke 3. part 44- Boytons calc. yet he ought not £0 
ſet him at hrge in the mcan time. . 
unlcts 


3 -Unlteſs the party:bt tw execution, Coke 5. part. 
A Sp LFrofts caſe. 77.:Het« 4: 30. -. for then debt lies 

FT ageivſibim 5 bucif it bo hue upon.mean proceſs, 4 

an aCtion. of thecaſconly lies to recover. what the . - 

party is damnihed. | 4 

F -:/'Or upon a'captias: ad ſatifacieudum, although 

os the Writ be net returned- Coke 3. part. 52. Rig- 

. wayes: caſe. It the party be taken upon itz for 
then he is in cuſtody. | 

And ifit be returned, and he had not the body, 
debr: lies, 7 Hen 4. 12x. br. retorn 107. for it 
ſhall be incended that he let him eſcape. 

' A wiit of.priviledge for a Burgeſs of Parlia- 
ment, - the Sheriff ſuffers him at large , debt lies 
net, 36 Hen. 8. Dyer 6. pl»17, 1 Fac. for this is 
but a mean procels.. . - Aj 

If one be taken by a capias utlagat. after the Negligent | 
year and eſcape, debt lies. Coke 5. part. 89. Froſts eſcape per 
caſe. $8 B. Garnons caſe. vide 7 Hen. 6. 5. in for- ÞÞft- 
gety ; for the proces is well executed as to the _ * 
Sheriff, and he ought not to ſuffer the eſcape. 2 

The ancient Sheriff makes no mention of one . 


FF in-exccution in his indenture delivercd to the new 
FF Sheriff, of prifoncrs in his cuſiody ; this is an c- 
F Afcipc in the old Sheriff, .but not in the new 3 for 
the new is not charged with him : bur if the old 
Sheriff die, the other: ought to'take notice of the - 
Pprifoners 3 but'if tbe eſcape be in the vacancy, viz; 
before the new Sheriff is elc&ed and ſworn , debt 
lics nor. we 4 part. 71 & 72, Weltbyes Cale, 
10 Edw: 3.375. pl. 28. for before he was not 
chargeable, for' ns was no offender in Law. 

'It:one be in execution, yet debt lies againſt the 
Sheriff, 7 Eliz.. Dyer. 241-pt. 47. 16 Edw. 4 3. - 
pl.7. Q. de hoe,” - "mw 3 
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Staple. 


- Lord 4 | | 
4 Fraxhive Writs, and making a Bayliff that ſuffers an elcape, 


Adion lies not agaialt the Dzan'and Chapter, be- 


was good, Crooke. 


cer he ſuffers an eſcape, debt lies. 10 Eliz:' Dyer. 


3 
o 


275-p1. 46. for this was not a finall diſcharge of 


the priſoner; ©. 


- A capias upon a recognitance in Chancery,” the I 
party taken efcapes, debt lies, Coke 'B: parti142; 


Drauries caſe; tor. this is ip nature of. an ceXecu». 


tion, | od, 
The Writ was that 6' were in exectition and 
eſcaped, and the doubt was whether they 'mighit 
count for one only, and by: the better opinion it 
26 Hen. 7:67. pl-11. Q. 

Tf one be Marſhal of the prifen; whether it be 


by right or. wrong, debt lies againſt him, 39 Hen. 


6. 33. A. for the Plaintiff is not to examine his 


4+ +. Count that he was in execution in C,and remo- | 


ved to the upper Bench priſon, and committed to 
the Marſhal,” which ſuffers :him to eſcape; debt 


| lies, 38 Hew. 6. 28.” pl 10. for it is all one as i 4 
he had beenoriginally committed thither. : 


Deputy of a Marſhal: ſuffers/.an: eſcape ,' debt 


les againſt him, 11 Eliz. Dyer. 298, pl. 5. viz. |} 


the Marſhat himſelf. <5 if not againſt the De+ 
puty. | 1 ; 


Debt lies againſt a Mayor of 'che Staple upon a. | 
Hen. 6.11. Hen. 7 
6. 49. B. 12 Hen. 6.2. pt. 9. if he ſuffer the 


recognizaxce taken before him. 5 
Priſoner to cfcape. | 


The count, Lib.intra. 171. D: ſed. 6: 
Dcan and Chapter: of Pauls having return of 


cauſe 
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Der: 

cave they: ate tot Bayliffs, Poſcb.14 Elig. Cort 

. but againſt che Bayliff, for he is. the Officer 
the Law takes notice of, ©. ramen. 

For a'Nomine pant granted, this is caſual z yet 
debt lies for it, Nat. br. 120. M. 2 Hen. 8. 8. Dyer, 
2 7 p1.149 5 top it is a ducy «b. ortgine, if tor- 

ited. 
And this is brit hac vice, if thete be no othet 
words to ſhew the contintiance of. it, .32 Hen: 6: 
to. A. Billings. 


"-H 


And fo, upon any gratit bac vite certain or wn- | 


certain. 
7. uo Annuity.or Rent-char granted fot years, 
deb lies ig the terin. oh the 5 rf nigh 
42-B, debt lies ; and it; ſeeins this is Law 3 if | it 
lic not; it ſeetns it is becauſe the Grantee thay dis 
ſtrain and chatge the Land. 


Bur agaioſt a cuſtomer it lies, if it betobe paid 


out of the-cuftoms of Londox aftet delivery of 4. 
Liberate, Not, br, 121: F. fox then it isa duty ves 
fied. 
It ſies for Executors or adminiſitators of the 
Grantce per $12t. 32 Hen. 8. cape 37. vit. of a0 
Annuity ox Rent-charge. 
And aftex the term ended, it lies fot the Gran- 
tce, Lib: Inira. 151.C: ſe; 1, for then there isno 
other remedy for it- 

3s: Annuity tor [life , debt lics not for this du- 
ting life, 19 Hen. 6. 42 A. 37 Hen.6. 39. A. But 
& Difixeſs or a Writ of Annuity, and the Land is 
chargeable: 

But agatnſt a cuſtomer it lies, Nat. b#. rat. Zu 
antea 5 for his perſon is chargeable ratione 0 

Allo if a Par{vn or Picbend, c"_ ſuch cp 


ty 
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Grant 1 
nalty; = 


Atifiatry; 


For Life 
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Debt: J 
- ty afnd' reſigne or: be diſpoſſeſſed, it lies for the | 
= arrerapes, ' Coke 4; part. 48.B. Ognels caſe. Fot | 
*" by his refignation it is meerly a perſonal thing; © 
3 - *  ahd the Land is not chargeable. * AMD 
- « **So his Exxecutors ſhall have debt by the com- 
mon Law, Coke : fart: 49i 4 22 Ekiz. Dyer. 37; 
pl. 62. Coke 10. part. 61.B. For it is accounted 
part of the Teſtators perſonal eſtate 
- -But if it-be' a Rent-charge ſeck or ſervice, 
debt lies not for any fo long - as the Eſtate 
continues, Coke 4. part: 49. 4. Ognels caſe, For 
there the perſon is not chargeable. LIKES 
Although it have continuance” but to a ſpecial 
iitent, - Coke 7. part. 39.B, For the Law takes 
not notice of ſuch-intents, but looks on it as ups 
on a continuing Eſtate. E | 
But after it be determined , debt lies for the 
party or his Executor, Coke 4. part. 49. Ognels 
Caſes Nat. br. 121. E. Coke 4. part. 49. Ognels 
caſe. 27 Hen: 6.1. pl. 4 becauſe the" realty is re- 


chargeable. | 
4- Annuity. is Tay! general- or ſpecial, debt 
lies not during the annuity , Coke 4. part. 48. B, 
for the former reaſon. 
So 'of a Rent-ſeck,; ſervice or charge, vid.an- 
% fea. 2 | | f 20 
| But if the eſtate be determined , quere at the 
common Law. $ | | 
-- But by the 32 Hen. 8. cap. 37. the Executor 
_ or Adminiſtrator ſhall have debt for the Arre- 
Tages. | | ys 
Annuity Annuity in fee- during the annuity , debt lies: 
or Rent in not, Coke 4. part, 48. B. 6 Hen. 447» ple 33. © 
Fee. ; Unleſs 


- 


ſolved into the perſonality, and fo the perſon _ $ 


7” 8 
VE 


__- 


: Debt, | | 427 
"Unleſs ic bein a ſpecial caſe, as when a Parſon 
SY orPrebend refignes, Coke 4. part. 45. A: Nats bre 
SS 121. D: 19 Hen. 6. 41 & 42. Nat: br. 121. H. 
Y coxtea. For there the cliate is determined as to hitn 
that reſignes: _ | ji | 
-So if a Parſon dies, his Executors ſhall have - 
debt ; Net. br. 120. L. Coke 4. port:4g. 4. 3} © 
Hen: 6.8. pl. t$. For there is no ether remedy 
' for to recover it. A; ; | 
And by the 32 Hen 8. cap. 37. the Exiceutor 
or Adminiſtrators of evety one ſhall have debt. 
But after the Annuity deterrtiined every one 
ſhall have debt by the common Law. Coke 4. part 
49+ A. 45 Edw. 3. 45: exccution 71. 
T a ; | Parliament. 
| Superios YBan. Regis, 
Sx: Chancery. 
I In Court of © Com. Ban. 
| Record. Exchequer: 
| | Preſcription, 
Inferior by g Cuſtom, 
| Patent, 
E. | Commoris 
k-- Right. 
| Court Baron For priticipal, 
County. YFor dathmages- 
ao oY Ancient { and lofles. 
Not of Record; « Demeſn. >For Fine or A« 
in any merciament- 
Mannor. 
$2 Marchant, 
Out of J Sta- ( Staple. 
Court According to 
23 Hes. 8. E 
P x fie - 


[OE = 


A. 


| 


Judgment given. 


| 
| 


iv 


| Judgment 
ven in 
br for 

the prin- 

Cipal. 


For dam- 
ages and 
coſts. 


| Debt. 
Recognizinee | 
Account 'at common Law. 
Arbitrement. OE 
By Law or Ordinance. 2 
Tf a man brings debt. upon. a recovery in com. - 
Ban. he ought to btlhg itin Mid#leſes, where'the 
Record is , becauſe it is 'the Original; upon' the 
which the Action is brought ; 'bat a ſcire facix 
to execute a Judgment ſhall be where the origi- 
nal Action was brought, becauſe it ought to fol- 
low it. Hil. 9 Jac. Ban. Regs, Muſgrave verſus 
Fbarten; for the ſcire facias is in purinance of it, 
and to have execution upon it, 

Upon Arrerages recovered ina ſcire facias up- 
ona Judgment inAnnuity brought againſt the pre- 
deceſſors , debt. lies upon it, Nat. br. 122. E. 22 
Edw. 45 1.. pl. 6. for by the recoyery it is become 
a Duty: __ At 

A Debt was recovered in a Coutt of Pypow- 
ders, and debt brought upon it in com. Ban, ſuper 
zenorem recordi, and good, 7 Hen. 6.19. Therc- 
cord muſt be mentioned in the Count. 

If a man recover dammages in waſte , he ſhall 
have an a&ion of debt for the dammages, Nat. br. 
122.C. 43 Edm.i3.2 pl. 5. the count Lib. Intra, 
197. C. ſe.15. tor the recovery of them hath. 
made them duty. | 

"Debt lies for dammages recovered in Aﬀſize, 32 
Hen: 6.29. pl. 23. but then this debt ſued for 
ought to agree with the Record. -Sce the count 


* 


Lib. Intr. 194. D. ſef. 7. 


So for-dammages in a Mort-dauncefter,q46.Edw, 
3-29 5,10. -. | 

. df che Plaintiff in com. bas. is non-ſuited , and 

Hy the 
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the Record removed by Writ. of Error before the 

Calis' paid 'upon the” Nonfatt, the: Defendant in 

.the Writ of Error ſhall have debt for his coſis , 

.29 Hen. 8. Dyer 32. pl.5. forthe Law makes 

je hay 

""*Dammages recoyered in ancient d meſne, and 

the tenour of the, Record was removed by Certio- MF 

rari, debt lies.upon it for the dammage, 39 Hen, :” 

'6: 3. pl. 5. count Lib. intra. 195, C. ſefi, 11 © ! 

for they are become a duty. _ | 
D3zmmages recovered before.theMayor of Hull, 

debt = ere, 11 Hen. 4. 12. but. not in ano- 

whey Court. : 

. + Debtlics for a Fine, , Coke 8.part.41. B. Greiſleys p;qe. 

Cale. 7 Hen, 6. 2.B, 2, What fineand where, : 

 Dibtlies for an amerciament ina Leer, Lib. amercia- 

Intra. 151, B, ſei. 1. 23. Hen.$. br. Leer. 37. ment. A 

The count Lib, .zntre. 151. B. foritis a duty. 

_-Debtlies in a Court Baron, No. Lib. intra. 118, 

B. ſefi. 1. for a debt grown due within the juriſ- 

diction thereof. 2 

+. Debt lics upon a Statute Merchant, or Staple, ju gment 

according to the Stat. 23 Hex. 8. Nat. br. 122, C, out of 

11 Hen, 6.49. pl. 7. for the Statute makes it a Court as 

duty. _ Seb x, Statute. 

-- Debt: lies upon a - Recognizance it ſelf, Nat, Recognie 

'br. 222 C. 11 Hen. 6.49. pl. 7. Eliz. Dyer ance 3 

306. pl. 63, The count Lib, intra. 192, B. ſet. : "3 

I. foritisin the nature of a Judgment. | L 
Or. upon the tenour of the Recognizance, 

39 Hex. 6. 3, pl. 5. 22 Eliz, Dyer. 369. pl. 

.32 | 


So upon a Recognizance taken before the Mayor - 
F3 of 
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I JH 1, 36 Hen, 6.2. pl.,2. Jn Hall, ®. if clfee | 

= : - wn:re, £ TER 
- . - - Debt brought upon 2 Recognizance after the \.: 
; Recognizance taken, and afore the enrolment'of *! 
Jt, and good, Paſch. 43 Eliz. Com. Ban, For the 

| Eqro]ment makes not the duty. 

| Account * Debt'lies upon. Arrerages of Account at the 
apthecom-Common Law , the count Lib, inire.' 149. A. 

mon MW E7.1. | SHELL So IDS ga] 

| | Alſo a Bayliff ſhall have debt upon the ſurplu- 
ſage of account, Nat, br, 12 t. 1. 38. Hey. 6.5. 
19 Edw.2. Debt 176.” againſt his Maſter, for the 
Law makes it a duty,in, the Maſter. | 


- 


He ought to count the, place and day where the 
Auditors were aſſigned, "Hil. $2. Eliz. Com. Ban. 
Lord Dacres calc, before whorn accompred,' and 
the Accompe ſtated 3 for they are trayerfable. 

But if the Loxd will nat hear his Accompt, he F 
hath no remedy for the ſurpluſage, 7ﬀ Edw. 3.12. 

er Herle, For then it appears not whether any 
thing be due co him or nor. | od 

But it lies not by a*Receiver, 38 Hen. 6. 5. pl. 

T4. Mich. 12. Jac Ban, Regis. Counteſs de Suf- 
Folk verſus Floyde, For a receiver -is not to lay 
out for his Maſicr. es 
" But a receiver for Merchandize ſhall have if, 
38 Hen, 6. 5. Priſott & Moyles -becauſe he te- 
ceives it fox to be employed, and the Mater is 
to ſtand to the gain and loſs if there be any. 
Arbitre: Debt lies upon an Arbitrement,Nat, br. 121.6. 
ment. © Coke g. part. 92, B. the count Lib, intra. 153. C. 
—* fe. , For an Arbitrement is a judgment by con- 

ſent of both partics, and by-it a duty is crea" } 
Z red, OD ? | i 
H 1 EE Debt FF 
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Det. 235 


4 - = Debt lies upan an Ordinance, :or by:Law, Coke, By-laws 
| $. part. 64. 4. | Q. What Ordinances; NG 


. APainis laid upon one in a Leet to reſorma 
Nufance, and afterwards it is preſented that it is 
not done, the:Lord ſhall have debt, 23 Her. 8. 
br, Leet 37. forthe ſame, forit is a duty condi- 
tionally upon thenon-feafars. © 1 


© For a Penalty inflited upon. one 'in London 
per the Common Council , debt lies for it in 
Ban, Regis. Mich, 9. Jac. Ban, Regis. by the 
cuftom of the City, as it ſecms. | 

. Debt lies for the: Daughter for Ayd to mar- Matterin 
ry her, Nat. br, 83. A. & 122. G. vid, antea: yi for 
For the Aydis for her advancement ©, _' * 
"Ai man having an Annuity of the: King, de- por an 
livers a Writ to a Cuſtomer"to pay it , wh? Anuuity 


hath affets, he ſhall have debt, Nat. br, 21: againſt a 
2 | Cuſtomer, 


F. againft the Cuſtomer, elfe not. _ &c. after 


; So if he deliver a Tally to a Cuſtomer. 27 delivery 

Hen, 6. 9. pl. x. For that is a ſufficient war- = Libt- 

rant to/him to pay it. Se 

.- So if. he deliver a Tally to a Colle&or of © 

Tenths and Fifteens , 37 Hen. 6. 15. p!. 5- for 

the ſame reaſon. 3 Pe 

© Debtlies pro rationabili parte bonorum, where — 

the cuſtom: gives ſuch part, Nat. br. 122. L.3 ,,;:; __ : 

Edw, 3- Debt 156, for him that is to have fuch + boxer am- 
The count was that the Son or Daughter 

which is not heir, nor preferred in the life of the 


Father ſhall have a reaſonable part, and ſhcws the 
| P 4 , things 
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things tothe value, &c. Lib." ima. $64. B. 


ſe. 1. The yalucis to he ſhewed to reduceft © 


g certainty. | 
But ſhall not have this Writ, but. felons Gat | 
cuſtom is, 40 Edw.3. 38. pl. "13+ Mowhray: 7 
Edw. 4+ 30-: pl. 23. uk the common Law takes 

po notice of ſuch reaſonable pargs:!: :: 

: Fox it cannot be founded upon, 'Magng Charts 
gap, $. becauſe ic js but only forepriled, Regift, 
Pri. 141, B, 30. Edw, 3. 26g, < A, Seton, and not 
ordained or enatteg, 

But other Books ſay 1 it fies * at Common Law, 


' Net. br, 122. L. Glanvil 'Liþ; 12. cap. 20. 17 


_ Edw 


' No. Ljb. intra: 56s. 4 
 Ferrg. 


r a re- 


3'9- pt. 29. ®. ramen for cuſtom makes 
Lawin many caſes; ' | 

And the account is —_ the German Law, 
. ſed, 2. 94.  þ&r begent 


So debt lies where _ uber) js. that the heir 
ſhall have the pringjpsl goods, 39 Edw, 3, 2.pl. 
3 Ede. 3. 6. pl. 24- &fel. v, pl. 15. tor 
ercby they are a duty Veted in him, . 
Executor ſhall have debt for a relief, becauſe 
it is but an improvement of « rent-ſervice, Coke 
4+ part, 49. B. 34 Edw. 1. Avowry, 233: 11 
Hen.6. 15, pl. 4. andis not a rent-ſeryice. 
| Andit is a chattel to the Executor, 34 Edw, 
3- Ayorpry, 233» and ought to be afſets in his 


hands, 

But the Lord. ſhall not have debt, Coke 4+ 
part.'\q4g. B. 7 Hen. 6,13, For it is no Chattel 
tp the Lord, 34 Edw, 1. Avoryy 233: 


Debt. =33q 

Fol Gall be- recovered by dcht, 26 Hew:4. 1, For Toll, 

#42. but” vide Tibrotms GE quere, for! it feernsiris 
a dary certain. © 

Debt lies for Eſeiiage after that irs alelled per For Eſcu- 
Parliament, for then it is a duty certain, Creely —_ 
133-pertyy HO | 

Debt lies upon a'-{imple' Obligation; Count, Simple 
Lib. Intra.178, B, ſed.x. for there is a duty, cer- Obligation 
t: zin. | conditio- 
' Orupon an Obligation with a Condition | 

Vide per Attorney vel Jivolendens ad legem, fol. 

174-D. Sefi.g& 6, Q. 
- Debt upon a Bill to pay wirhla 2 month after 
that the Plaintiff ſhall come from Jeraſalem ; he 
needs not givenotice to the Defendant of his re- 
ture, becauſe he is bound to pay'it at his peril, 
'  Hill,g Fac. Ban.Regu, Edmonds. ©- 
3 Obligation with condition to perform Covec- 
vants, No.Lib, Intra.130.B, Sed.1 4. 

' Obligation to diſcharge and fave harmleſs the 
Sheriff of all eſcapes of perſons in Execution, a 
good breach to ſhew that one was in execution, 
per Capias,&c. and that he ſuffered him to go at 
largez without thewing , 1. that 'he was' at 
large; 2. without giving notice of 'it, and re- 
queli to ſave him Harmleſs, 3. without ſhewing 
that the Capias'was returned, Trin. 12 Jas, Com, 
Ban.Norton verſus Smyth, for the Ces ſhall be 
intended to be well executed, + 

.- Upon a ſingle Bill obligatory and the Count; 
, Tb. Imra.178.B. ſed.1,2,3. 
_ Upon a Bill obligatory with condition , Lib. 
Intr. 178. C,Sefl.g. antes. 


, 
4 4+ 


Dcbg 


22707 ,; Debtppon an; Fu made. in Englend to 
he paid. iy Flauglers, Lib. Iytra.15 8.6. Set,z. .. 

. Debt lies upon a Tallee ſealed, Net. br, 122.1, # 
Mok BY aha Delp: 4- vide 44 Eaw.3:24-p. 2600s. 


__ 


2 Writ in Debt | : 1. Inthe County. | 
Sing? ah 7 tne dts Com, Ban. 


2:21:00 "Fea, etc. precipim tihi quod cnbleter A, Fond 
| Comny:" ' zuſte & fine dilarione reddat B 201, ques ei. debet, 
I ar dicit, O: fic. rationabiliter. monſtrare poteris, 
B quod ei ;reddere debeat , ne amplius. inde clamorem 
E audianmus pro defeliu Juſ hieyGc. Regitt orig.1 3 9. 
A A. Nat br. 419, Hl. 

2 Ts Comitatu, Pro debito ſemper dicitur quas et 
debet tantum,. &: pro catallis detinet tantum Regiſt, 
erig.139.B. & non at dicit ſex ut dicitur. | 

But for- Executors it is always. in the detiner, 
ibidem ; ; for the debt ijs'due to the Teſtators eſiate, 
and is only. detained from the Exccutors in re-. 
tardationem teſtamenti Teſftatoris. 

Adrmini- If Dzbt be, by Adminiftrators,all of them muſt 

Kracar. be named, Regiſt orip.. 140. 4.. for they have a 

. joynt Authority, which muſt be purſued. . .. 

.. _ The Writ ſhall be in the Detinet only , Regiſt. 

Y orig. 139. B.; ſos the former xeafon. 

If - one xecover againſt Adminifirators, 2nd 
bring debt upon the Record , the Writ {hall be 
&:1inet only, 11 Fen. 4.56. pl.z. vide 11 Hen.6.7. 
16.39. For by Newton, fol.37. debet imports his 
proper debt; being upon his own Cantract, - 20 
Her. 6, 5. 4. Forteſcue; for they owe nothing 
themfclves, but only do detain in anothers 


place. 
it 
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Debt . | ; 233 3 
If Husband' and Wife bring Dcbr;”the Writ Saks 
ſhall be deber & detiner es, Coke 5. pare. 36. ; ap 
SS #Flkn cafe, 12 Hen. 4. 1.p1. 1. 7 Hen,7.2. B. 
debert in reſpe&t of the wife, and detiner in re- 
ſpe& of the husband , from "whom the debt is 
-withheld.' | 

© But the Count ſhall be ſpecial, 7 Hen.y. 2.F. 
and ſhew how, and to whom the debt became 
due. 

So in debt againſt them ſor debt Ive before 
'Coverture, 7 Hem. 7, 2.B. inthe debet in reſpe& 
'of the wife, and detixet as to the husband. 

Bill againſt a ColſeQor, after that he hath ac- Agiaſts 
counted there ought tobe #»per ColleQor , 15 Colledtor. 
Edw.4. 27. lor after his account he is out of his : 
office, and cannot be called Colle&or. . 

F. Debt per Exetators, the Writ (hall be detiner By Exe. 
JF - only, although the duty accrue in their time ; cutors. 
F foritis due to the Teftators cfiate only, and not 
Y fo them, Coke 5 .pert.z1.B. Hargraves caſe, Nat. 
| br. 19.01. Regiſt .orig.140.A. 'So for goods of the | 
- Teſtators fold by them, 19 Hex. 8.8. 11 Hen.6. 2 
36.4. 20 Hen.6.5.B. and fo'tor Rent duc in their 
time, for the fame reaſon. 
© ' Soif they (ell a thing, and take an obligation 
for the money, 17 Edw.3.64 pl.78.25 Edw.y. 
40. pl. 7. for this is to the 'uſe of the Teltz- 
tor. 
Et Regiſt.orig, 138. B. 9 Hen.6.11.B. 20 Hen 6. 
4-B. Pafton. 
\ 'In ancient time in ſuch caſe jt was in the debes 
& detines ; but not at this day, becauſe that debee 
ſuppoſeth a property which the Executor hath 


not, fo that it is to be noted, that ancient Pre- 
| {idents 
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Fer." Jouts/,may he - akercd; pan . good grounds, © 1 


£7 £:  AllExceutors:onghtto joymin.Dcbt, although L 
that ſomexcfuſe che Admigiſtration , Regiſt, orig, 


1409.8, 22'Edw.3. 19,p1.8.7:41 Edw.3.22 ply. 

1 Edw.4.24. 36 Hen.6,8. \Coke 9. parte37. Hea- _ 
| a caſe, 24 Edw.3.40.B, Thorpe, 19 Hen. 6.33. 
qrare, if. they refuſe to prove. ;the Will , for then 
it ſeems they were not Executors. | 

Vide tamen, 38 Edw. 3.9. pl. 7. L. where an 
Exccutor'ſold goods and brought Debt ſole. for 
4he money, and, it was awarded gpod without hjs 
 Companians.3 -it ſeems it was-,': \-becaule he folly 
s Ping f | made the {ale. |: Quere tamen. ": 

Bo, . An Execotor: agd- an Executor of his Fellow 
©. Execnrr Joyned A in debt, and good, 7 Edw.3. aA. 
pl.22. ©. 

.Buit the'2$ Faw. 3. 02 .p! — Wby, chis is 
> not: Laws, for 29 Edw. 3. 49.23. the ſurviving 


Executor, ſhall: have It tole, and lo. I conccive . Þ. 


the Law tobe, - |] 
Wife Exe-: '| A Wife executrix-in debt, by her and her huf- 
ers & band the, Writ ſhall ſuppoſe both E xecutors;; 12 
Hen. 6. 49. p#. 8. for conformities ſake; for the 
wife cannot ſue without her husband» | 
'Femie covert Executrix ſhall not have debt 
without the husband, $ Edw. 3.330. p1. 48. 16 
Edw,;3 381.pl. 63. 21 Hep. 6.30. pl.17. Marke- 
bam, Regiſt, .orig.140. for the aforcſaid reaſon. . 
Againſt. . The Writ ſhall be detinet only, Nat.br.119, M. 
' Executors Regiſt orig.139.B. antea, 
Butfor Revt due in the time of the E-xecator, 
it ſhall be in the debet &+ detinet, Coke 5.31, Har- 


graves caſe,. 7 Ew. 6. $1. for it may be for the | 1 : 
benctit of the Executor. 


A 


x 4 E 


Debt, 


"A mar belvpgExecatot of his own wrong takes 
Adminifiration,' quere how he ſhall-be ſued} Crooke 
225. pLor A. itfcetnsas AdminiReator, for that 
is his beſt condition- L +7 

It ſuficeth tromeme' chem only that be Admis 


Cokig. part. 37. Henſloes caſe, 33 Hen:6.38.pl.15. 
an Writ and Count. 

-Debtapainſt an Executor, which pleads joynt 
andcutce ip with another; they both may plcad 
, but the former only-cannot, 29 Eaw. 3. Ihe 
pl. 32; for they are but one Executor. 

Debt lies againſt an Executor of right and of 
his own wrong, 39 Hen. 6.45. pl. 19. for the lat- 
ter hath made hiinſelf liable. 

' Butnot againſt an: Execcutor, and an Paxvcutos 
of an Executor, 41 Edwv.3.13. pl 3.for this would 
be toxecover one thing twice. 

- Two Executots, viz. a Man and a Woman, ad- 
miniſter, and intermarry, debt lies againſt both, 
22 Hen.6.594 pl.12. for the marriage drowns not 
the Executorfhip-in the woman. 

3 _ Their ought to be named, 30 Hez.6.5.pl.z, Hew 

' In debtbrought againſt him as heir, that it may be 

"= krown'i in what capacity le is chargeable. | 

_ \ But Regrff.077þ, 140.4. he was named Heir in 
the Count only, and not in the Writ, and yer 
good, Daere tamen. 

'He was named Heir apparent, and it was er- 
 ronivus, Paſeh. 35 Eliz. Bon. Regjs 242: Anudleys 
caſe; for he is not chargeable during the life of 
his/Anceſtor, for the Heir is bound, and not hcic 
Apparent. 

\ £ 


27 


niſttetors, Regifordg. 140 4,& B. 19 Hen.6.3 1. Ds 


23k a WW 
Tt ſhall be againſt him-io the debet & detines, | 


tendmentiof Law, till che contrary appear: 

gainſtthe Precipe A. Epiſcop. London. a@ cujus manu ho- 
Ordinary, #4 &* catalla gue fucrunt B.' qui obiit inteſtat. ut 
and the dicitar, devenernunt, quod jufte & fine, &c. reddat, 
Wii eve. C. ſolidos, quos idem B. cidebnit, & prediaus 
Epiſcop. ei injufte detinet, ut dicit, & niſi,&c, Ree 

giſt. orig.141.4. Natbr.120.D.  * | 
Et ibidem vide the Writ againſt an Executor of 

the Ordiriary, who is liable; and not his Succeffor, 

for that might be inconvenient... - T 

But it lies not for the Ordinary, Nat.br. 129. D. 

Coke 9. part.39, Henſloes caſe, for he hath no pro- 

per intereſt, in the eſtate 5 tamen vide, the Writ 
for the Ordinary in the Regiſt.orig.141.4. Quere, 
if it lie not, what remedy the Ordinary hathto FF 

| recover the eliate,and to puniſh the tors feſor. -., + 

—  Nota, whena man demands money it ſhall be 
debet & detinet, Not. br. 119. G. viz. where tho 
Acion lies in the debet & detinet. -— 
And if it be for any other thing it ſhall be in _ 
the detinet only, Nat.br.119.G. Regiſt.orig.139.B. 
34 Hen, 6. 12. pl, 23. for a man is not properly 

. aid to owe goods, but to detain them. 4; 
And the Writ ſhall make mention of the: va- 
hae of the goods, 17 Edw.3. 48. pl. 17. 29 Edw: 
3-39. pl.14. & fol.45. p1.6, that the charge may 
be certain. mp | 
And if it be for money, or other things toge- 
ther with it, then it ſhall ſay 10 {. qua es deber &f 
injuſte detinet, & 10 8, quartersof Corn, gue &i 
| Injuſte 


\ 


ſets in his own right, Coke 5, part.36, Walkers caſe, i} 
| Regiſt. orig. 140.A. Com.441.4. Pepys cale, byin- i 


” Debt. 279 

; 2 ir Hen. 6. 48.p1:6.12 Hen.6. 1. pl. 3. videzg 

3 Hen. 6. 34. pl.46. debt for 3001. DIP 
'  _ - "A man'cannot demand 10 1. by one, Writ, and: 

10 1. by another, where the contra was for 20 l. 

i Hen. 5.6.B. but the charge muſt be entire as the 

contract was, otherwiſe there will bCunneceſſary 

-charge. To oo Tru nw 

- For in Mich. 14 Fac. Bon. Regi, in the caſe of 

the Bailics of ' Ipſwich "Houghton Juſtice faid, that 

A was indebted to*the King in 3000.1.” the King 

granted to B 10001. parcel of it, yet B ſhall noc 

have debt for the'xoo0 ]. as was adjudged in 

the Chequer, int.Torke & Allen, for this were to 

alter the debt. W RE IS 

"A was bound in 61, Flemmiſh, quere what © ©! 

Writ he ſhall have, 34 Hen.6.12. pl. 23. 29 Edw, | * 

3. 19.pl.5, viz. for what ſum, whether it ſhall be * 

'- reduced into ſterling money. ze) x 
.. For Lib. Intra.-158; C. ſed. x: the Writ was 
for 28 /. and the account of the bill was 19 1.16 5. 
Flemmiſh, which is 141. Engliſh, and for the 
Remnant,&c. the Action brought. 


 juſte detiner, Nat! bt 52:B. '3 Hen.4.ts. pthc. 
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. The Proceſs in Debt, 1. Before appearance. 
| 2, After appearance. 


At the Common Law the Proceſs was but a 

. Summons, Attachment , and DiKRreſs infinite , 
Coke 12.A. Harberts caſe. | 

Y - Butby 25 Edw. 3. cap. 17. Capias was given, 
Y yet the Proceſs is yet a Summons, Attachment, 
_ and Diftreſs, 3. aCapias and an Exigend. 14 Hen. 
6.20. A. | 

But 


Nota- 


Account. 
For arrea- 
rages of 
account- 
x. Before 
Auditors. 


2. Before 
Auditors. 


the Baily return a Nibil haber, and. afterwards this WW 


- « 4 *# 
- ” - PN. 
f 
1 
; "of 
(1 + 


, 4 


+ Butif. Debt be in the County, per Faſticitts and 


R q 


is removed, quereif a Copias ics, Hen.g.g, MM 
- Nots, that a Cafiqs, lies not upon a Recognis i 
Zance, 23 Hen,7, 100. pl..1. Crooks, for that sin WW 
the nature of a Judgment », upon which « mocan 
FroceGlics obs... hi 2 

Nor againſt a Peer of the Realm, Coke 6. part. 
$2.B. 13 Hen. 4,15» 3. Hen. 6.48. 29 Edw.3-30, 


pl.40.& 42,p1.3. 5 Edw.4.108.B. becauſe heis 


intended to bay Lapd ſufficient to pay his-debts, 
Buc if a Biſhop of Yalesor Ireland be ſued 
upon a Nbil babet returned;a Capias lies, ibidem, 
Dnere of ' Welſh Biſhop. _ | 
' © The Barrin Debr. Ee, 
Debt lics fox Arrcazages of | Account, that he 
owes nothing is a good barr,, Lib.Inrr. 149.B. ſets 
3..for this tray be put in iſſue. _ 1's 
And this may be by wager in Law , becauſe it 
is within the Statute, is-Bew 6.3 5. þl.y3. 9 Hen. 
5-3» . Þ1-94 43 Edw.1. plz.  —_ 
And ſo if it be beforean Auditor,Coke 10, part, 
103.4. 4 Hen.6.25. 21.3. 20 Hen.6.16, pl. 4. 13 


Hen.7.3.B. Cenesby. 

If it be for Arrcarages of account before Audi- 
tors, imprifonment by Audicors.is a good Barz - F 
but then he ought tobe committed forthwith by Þ. 
the Auditors, 27 Hen.6.8, pi.7. Cokg 8, part. 119. |} 
B. Com.x7; for this is as it were the Exccution }- 
againſt him, Es teins 14 - bc 3 6he 

Non computavit a good barr.,' 3. Mariz Dyer Þ}- 
14.2. pL.18. for if there' were” no Account, thexe |} 
can be no Arrearages found upon it, for: which to 
bring the Action. | 

Nel 
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| .,” Nut tiel account, 34 Hen. 6. 22. A. Danby, a 
| ' Arbitrement for Atrearages of the account no 
barr, becauſe one is thatter of Record , but the 
Arbicrement is not, 3 Hen. 4.5.p1.23. 2 Hen.6.17: 

- 6 Hen.q.6. pl. 28, 8 Hen.5.3.pl. 13. Hull, 3 Hen: 
6.55-4. and fo cannot diſcharge a rmatter of Re+ 
cord. ' | | 
- Auditors diſcharged by the Plaintiff a good 

. + barr, Lib, Intrs. 150. A. Sed. g. in Account, fot 

this deſtroys the account upon which the Action is 


brought. _- ED . 
_ Obligation made to the Plaintiff for Arreara® q 
ges no barr,' 1 Hen. 4+ 79- for an obligation is "I 


but a thing in Action. ©. | 

Payment in another County a good batr, Lib: 
Intra.150. A. ſed: 10. fot the place of payment is 

not material or traverſable. | 
- -That he owes nothing per patriam,a good barr, 
Lib, Intra, 150. A. ſet.r. 4 Marie Dyer 145. pt: 
63, for this is a dirc& tender of an iffue. | 
3 That he owes nothing by the Law no barr, 
Y becauſe Auditors are Judges of Record, 2.c2p.1t. 
Y Coke 103.4. Denbounds cale,, 4 Hen.6.17. 8 Heu, 
SY 6:5: 14 Her. 19. pl.21. 9 Hen.5.3. pl:g. and they 
8 havcadjudged him to owe. 


I \ Butthe Plaintiff may be examined by the Au- : 
F ditors, andif itbe not found that the Defendant : 
-- Is in Artearages, the Defendant may wage his 


F Law, per the Statute, 5 Hen. 4. cap. 8; Coke to; 
3 part.103.4. 8 Hen.6. 10& 15, 19 Hen.6. 43. pl. 
4 90.20 Hen: 6.32. Afrton, for then he is not con- 
4 cluded by the Auditors. 


_ And if the Plaintiff or his Attorney tefufe to 
: Q. | be 


<4" 


4 "> 


Lending | 


i Debt. SL 2 
be examined, the Defendant ſhall. wage hs Law, 7 
3 Hen.6. 24: pl.5. for then the Defcndant may | 
be believed as wel} as the. Plaintiff, -  - : 
- Bue-if che Exccutor brings Debt for Arrcara- 
ges of. account in zitatetatoris, he ſhall got beex- 
amined 3 but his Artoxney ſhall, hut: net upon 
Oathi,3 He. 6.40. pl.2. 19 Hea.6:8. 10 Hen.6, 
20. 34 Hen.6.32.Aſhton, 20 Edw.4.3.pl.34, for 
the Exccutors ſhall not. be-intendedito be privy to 
the contracts of the Tefhator. 
_ But21 Hen.6,4. pl.10. the Executor was ex- 
amined, but not preciſely, which ſignitics litele3 
for ir generalibus non eſt. certitudo, 
Sq.if another brought ſuch ARion againſt an 
E xecutor, he ſhall not be examined , 20 Edw.4. 3; 
pL: 14., viz. the Plaintiff. | 
Soif, it be found that they ſubmit chamiclrat 


- to Arbitrement, ſo that-they were not. Auditors, 


but Arbitrators, they ſhall wage their Law, 22 
Hen.6 41, pl.13. for Arbitrators arc: not Judges 
of Record. 

The Lord ſhall fay that he owes nothing, and 
waged. his Law , Weſtm. 2. cap. 11. doth-not exe 
tend to the Lord; 14 Hen. 6. 24. 22 Hen. 6. 41. 
38 Hen.6. 4. 29 Edw. 3.26.pl.20. Coke 9. part 
'87.4. Pinchons caſc.9. 

The Defendantalledges before Auditors, that 
he delivered to the Plaintiff one. Statute 'Mer- 

, chant in licu of the ſum, the Plaintiff wages his 
' Law, 30 Edw. 3. 4-pl. 19. upon the delivery. 
Nuere. 


Succeſſor ſhall wage his Law upon a thing lent 


to Prede- to his predecefior, 13 Edw.giq. pl, g. becauſe not 


- \ 


privy to the contract. * 


That _ 


=. 
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| "Debt | 
* " That he' owes nothin by the Law, 2- | 
barr, Li#: Tyra, 152. C ſeg. 5. ail are rye 
thing lent" be by others hands, 29 Eder.3. 26.pt.24 
for the Law wager is upoti'the' zegeipt , and! not | 
the delivery; © © 7 : 
Debt upon bailment , the Defendant pleads Bailment |” 
that they* were delivered to- be redeffvered to B, 3 
the which lit had done, a good barr, Nat.br. 138. | 
M. for the truſt was performed; and the contra _ 
thereby diſcharged. _ _ .. = 
Arbirrement of Rent, Treſpaſs, and payment Contra 
of the thing awarded, a good barr without faying x ow. 1.60t 2 
he owes nothing , 10 Hen. 7. 4. pl:44 ©: for 5. for ite, 
thereby the agreement is waved. "  3-atwilh 
An Accord, a good plea, 1Q& Hen.7.24. 2 Rich. 
3. Debt 100. Coke g. part.97. 4. Peytoes cafe, for 
the fame reaſon. | | : 


\. 


. 


- Acquittance of the laſt day ſhall diſcharge all 
Arrcarages, 2t He#.4.24. 10 Eliz. Dyer 27 1: pt. 


26. due before ;, for it ſhall be intended there was 

nothing due when the Acquittance was given. 
| The Leffee pleads the command of the Leſſor 
forepair the houſe with the. rent, becauſe it was 
. decayed 3 this is no good plea , becauſe it is waſte, 
34 Hen. 6. 17. 14 Ken.4.27. pl. 35. 11 Rich, 24 
Barr, in the Leſſee to ſuffer the houſe todecay, if 
he was not Leſſee at will, ; | 
But if the grand Timbef be in decay, pers 
chance it may be a good barr, ibidem; becauſe 
Leſſee at yearsis not bound to repair them, except 
he be tied by ſpecial Covenant , as it ſeems, 
The Lefſce was. Advocate in the Spititual 
Court,. the Leſſor promiſes that he ſhall' keep 
Q 3 the 
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Debt. 

' the Rent for his Fees, this is no barr, for ftop- 
; Page is.no plea , but he hath a good ground. to 
_ an Aſſumpſit to recover his fees, Mach.9 Jac, 
Ban.;Regi, Jarvis verſus Lea, and here is no con- 
lideration for the promiſe, for he was. his Advoy 
- Cate-upon another ground. 


 TheLefſcepleads, that the Leſſor entred before 
the day of payment, and cjeed him,a good barr, 
27 Hen. 6. 10. pl. 6. 46 Edw.. 3.1. pl..1. Lib. 
' Tatra. 175. D. ſed.10,11,12. for then the Rent 
could not be due, for it was payable for the whole 
term, and cannot be apportioned, for it is entire. 
A good barr to ſay, that the Leſſor entred be- 
- forehis day without any more, 34 Hen.6.21. pl. 
' 40. for the entry implies an cjeAment 3. for both 
cannot be in poſſeſſion. | | 
So if the Leſlor 'enter but in part, a good 
barr, Coke 3'part. 22. B. Walkers caſe; for the 
Rentis payable for the whole thing lett, and is 
Entire, ET | 
' But if the Leſſee enter again before the day of 
payment, no barrz for then he regains the poſleſ- 
fion, and hath eleed to wave this advantage of 
the entry made upon him. | | 
':*Soif the L«<flor cuts the Trees, no barr , be- 
cauſe the Leſſor ejeCts not the Lefſee, 33 Eliz.but 
is only a Treſpaſſer, | 
Entry by a Strangex which hath a better title, a 
'good barr, Perkins 163.Lib.Intra. 196. A.SeG.13, 
45 Edw 3.8.pl.10.for that makes void the Leaſe. 
But not for Arrearages due before the entry, 
o Hen.6,17.B, Cotteſmore, 19 Hen 6. 42, B. Paſton, 
20 Hen,6.20. pl.i5. for fo long the Leaſe conti- 
nues in being, ts 
_ Debt 


3p , 4 Fr 
Debt. 


Debc for Rent in comp. M. where the Land j is to 
com,E, levied by diſtreſs is 'a good. plea , without 
oy ying more, 4 Hen.6.5.p1.12.22 Hen.6.31;pl.19. 

en.6,6.p1.2. Although the Leaſe be by. In- 
demue,4 Hen.6.5. p1.12.18 Hen.6.17.4. per 2 
Juſtices, 1x Hen:7.4. p1.16.for it ſhall be intended 
tobe levied where the Land lies, which cannot be 
tried where the Adion is brought. | 

But if _ic be in the ſame County where the land 
s,then it ottght to conclude that he owed nothing, 
becauſe the Countrey may have notice whether he 
did or not,-28 Hex.6.6. pl. 2. 33 Hen.6.4. zl IZ. 
and may try the jſſuc. | 

= Bat ic'9 Fdw.3. 33-4: p1.16. Herle, itis good 
without ſuch eonclufion. ©. Tr ſeems, he chonght 
Fvied'bydiftrefs. doth"imply that'he owes nothing. 
bo Debt upon a Leafefor Tithes, Tevied by diſtrels 
is no barr,' becaliſe there is nothing ſubjed to gi- 
irels, 22 Hen 6.35. p1.53, 11 Hen.4-40.br, debt I 
234: and fo the plea'is im polhble;. + 5 tE I = 

A' good barr that chic Leiter: diſtrained, and. ſal, 3 

the diſtreſs for the Rent by the; affent of the” 
fendint,'2 Rich. 2, Debe 235+. .for ro he hight No, 
but not without his conſener.. 

Payment 'in another County, a good bart with- 

. out ſaying more,” 22 He1.6.30: pf. 1.34. Hen. '6,. 
7 B; Moylp, 9 Hen.5.2. pl:5. 11 Hen7.4-pl.16. 
i Hen,5.6 & 7. 20 Hen. 6. 16. B. 22 Hen, 6.35, 
pl.53. tor the payment is the fubſtance, and the 
place it abt craverſble, 0 © | | 

'Fot- otherways it ſhall be'tried where the Writ 
is brqught, 4 He, 6: 5. pl. 12. viz, if he plead © 
payment perechatly, for that ſhall be latended' wb 4" 
whirothe: Aion is laid. © - 4 


far 
RARE. 


Dale. 


To ſay, that the Leſſor covenanted t0 repair | 
the houle, or that the cuftorne-is;that he ſhould re- 
pair it, and did not doit; this le by barr, heeguſe 
it is but a Covenant upon which the Def 
may'take his remedy : but if the, Licale 3c that 


_ the Leſſee repair'd 1 it, and paid the 1 rerit for Re- 


parations, this js a. good barr, that the L<fſor, dig 


.  notrepairit, 27 Hen,6.10. p1.6. 


. But upon a leale byIndenture,and at the Lees 
ſhould repair the houſe at the coli of Keeley, © x 
is a good. plea to ſay, that he did cxpendithe Rene 


in repairing of the houſe, 2 Kich.e 2 2.3 $-- .for this 


pgrees with the Leaſe. 

That the Leaſe was upon a conditiog, and uporr 
the breachof the,candztion the MEU evtred be- 
wo tl Is was any thing in arrear , lea, for 

ht to anſwer the: Gs I (62. PLwhich 
doth not hea this FOrh 7 ich,is no, amore but a 


> <a wulme”z 


Lib. | dp WA Sed. , 1. And Ft that the Plain- 
tiff had Ev for the ſame duty, 3 Hen. 4, 
17. for this is tuch (arifaRion as the Leſſor ac- 
cepted of fm liey of the paymeneof. the Rent. .. 

* Payment to the Sexyant no barr, puleſs the Ser- 
yant was commanded by his Mal cx to. at it, 
or that the money came to the ſc BE 65 bs 
by his affent, Do. #4 Sexd, I je tor. kf Sexvant 
Mz. not a Receiver witho "War DE 

Jipon a Leaſe for Hons th P pe | © Cattel, or 
a" ihe perſonal thing Tr Rent atſeycral Eh: 


k 


C 


7 a I 
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debt lies not till the days be incurred, Cole 3; port. 
222. 4: Walkers caſe; becauſe rhe Rent is entire, 
though the days of *payment be ſeveral. ' © 
'  Thathe owes nothing by the Law a good barr, 
-1 Hen.6:1.pl.3. 9 Edw.q.1. VS TOs 
 Thathe owes nathipg a'poud barr, although the Salary for 
Plaintiff bea SerjeanfM Law, 3 Hen.6.33.p1.26, 7 Counſel 
21 Hen.6'4. p1.6, who ſacs for his Fees ;\ tor fuch 
payments uſe'to be private.  _ Sa FT 
The Defendant ſhal{ not wage his Law againſt Attorney. 
an Attorney, becaufe the Court compels him to.be 
Attorney for the party , and. fo no voluntary re- 
tainerz otherways , if it be upon ſuit in a.baſe 
count, 21 Hen. 6. 4. pl. 5. Forteſcue Newton; for 
: "there he is not bound'tobe his Attorney. _ 
= That he departs his ſervice within the term, a Servant, 
| | good bart, 40 Fdw. 3.25. pl.27. apainſta Servant 
that ſues for wages for the wages js due for the 
whole time. ta eg 
That he diſcharged him'of che ſervice within 
the term'to which he agreed, is a good barr, 10 
Hen.6.23: pl.78. for this diſcharge, is accepted in 
ſatisfacion: | je” ©” RN 
- That heretained him not modo\, forme, Ec. a 
good barr, 38 Hen.6.22. pl.q1. viz. according to 
the Statute: ©" OS 25 Hb 
-- Payment without ſpecialty js not a good barr in 
debt, brought by a Servant retained in husbandry, 
40 Edw.3.21. pl,27. hecauſc he js retained by Sta- 


-* Andſoif one be retained, hut not according to 
the Scatute, 'the Maſter may wagehisLaw in debt 
for thefalary, elſe not, Crke 9. part. $7 & $8, 
Pinchons caſe, 3 Hen.6.42.pl. 13. 11 Hen. 6. 48, 
hs BER. 4 Hen, 


Steward. 


Tabilng. 


4 Hen 6 19. B. 2 Hen, 4. it: 39 Hen. 6. tS. ph. 24. 
\ Hen.6. 22.B., for ſuch retainer. is but a private 
agreement, whereof. the Law takes no notice. 

But he may not, plead ; ; that.the, Servant de- 


* mands 40 s. per annum. and the Statue allows 


not this, becaufe. | he was pot rezained according 
xoir, 11 Hex.6.10. 21-20. | 
So If he be wa burp inall occupationg,although 
that husbandry be comprehended., within it 3 but 
be mufi be.retained particularly i inhusbandry. 
.. If a general regciyer retain one by decd , yet 
"the Maſter may plead that he owes:himinothing hy 
the Law,28 Hea.s Dyer 20, P1424: for he hath-no 


| authority to retain him. 


If one be retained. in busbandry, although he 
be _pot comp llable to ſerve, yet his Maſter ſhall 
not wage his Low, 38 Hen.6.22.B. pt. 4+ becauſc 
the Retainer is. by Statute. 

A retains B tobe his Steward 'of his Court for 
ONE Year OT INOTE,. .he ſhall have debt although the 
retainer be by woxd 3 but not for an Annual pebr 
fon; unleſs the retainer be by deed , Croke 1 Hep. 
'$.158. p16 becauſe that is of longer continuance, 
and. Foereions NG PAR PaghF, to.be: more ſo- 
Jemn than by paro). . .. 

Fn hs a 18 Fdw., 4. 3. ” V-nifr,10, Hen ne 

6.14: A.Perkins 4.. in. debt 10h tiet, and_neceſſa- 
ries , becauſe, the Law mak es, ugh. {-gnteaGs 
good. ES 


That - owes "nothing by v5 Law, 2 200d | 

ir, '9 Edp.4. Rae :19;Hen 6.19, pkg 5, 39 Hen. 
v . 27-l 24. M &: Danby, 27 Edm 3.87. -pl. 
37. for or the pre ig pripate 9. Nrllas the 
LES 


” 7: _ 


Es _ | "$0 


EL ..2So4f, a contract bn tabliong be madewith B. 22 
' ;Hen-6:13. pb.18.:for a third-perſon; + -.i 
So if an Ion- keeper brings debt; for- Dict:.or 
a" Lodging becaufe: they cannot depart till they pay 
= f it, 39 Hen. 6. 78. pl. 24. therefore! it. is rea- 
fon to wage their Law-to gain, ;theirlibevey, if the 
Debt be paid.. '. 
But debt brought: by the Lieutenant: of the 
F ower. for a priſoners: diet, ; the” Defendant. ſhall 
not - wage his Lavy, becauſe. the Licutedancought 
' 40. find him prdioary;Dict, Coke g:patt;871 B: and 
' therefore here ſhall be ſuppoſed a Ipeclal contraqt 
which.muſt be ſpecially. pleaded-to. 2:12 2t2!i:t 7 
. Fhe. Defendant fid. that /it:iwas .in. another Vendition 
1 place » viz. the, ſale ypon- which; the caRtion'is 
brought,” and that !it-was made apon condition, 
and: that the condition. was-, not -perforthed' 3''2 
ood bar to che Adcion; 34:Hen. Go 61441! ple: 
44 Edw.3.28. p1:6.-vide 47 Edw.1320:\ph 44 
becauſe ther condition Not: being (fig hs 
fale-was null and voids . <2, bonmeb roo od 
:,, Debt upon -a;fimple Contra, SE 
. pleads that the Plincif took an O 


nh @ BD 


APORn(6:t0 a diſcharge of. the Centratk + 
v6 Fayment without an; Acquittance ina. plea; F : 
Hen. 5. 6. B. ia debt upon a ſpecialty, becaulſeit 2 
pult. be, diſcharged: by a thirg} of:ab: highs She 3, 
4 Ke {ure.. ; 38.40 Þ $7 189 di }NY & gi; 13 & =_ 
J 2Heapnot plead. tothe Country fax. part, and 
1 wage his Law for the giher;5i butifit he:for 20v; 
that the Action: is brought; |xhe:1Nefendant; tvay 
"7 that the' contxaFt; was!for {69-74hyiaoyie cl 
taat 


| 17, I] Hew. 4. vw '9 Edwcq, 50pg0-Fo -this 


chat it was for 20 7. and/as'to the 1 1. he'wages | 
his Law :but:;querv if he may tender part, _ jp. 
wage his Lawfor the remnant, Crooke. 17 Hen,” ' 
7.:40-Þ.12. It ſceimsnot,” for there- may be mote | L 
due, and therefore it dughe'to be put in iſſue; 
| In debt-upon a- ſale that he owes nothing by 
the Law , a good bar, although the Defendant 
Sought: ie.of is ſervantbf che Plaintiff; for the 
contra of the Servant is the contract of: the 'Ma- 
ſter, 30: Edw.i3, 19. pl. 29. .1f-che Servant _ 
authoriry'to by and ſell; or that "the thing be bought 
came 00 the Maſiercuſe;)! ** | 
- Unleſs the -Comra@ ibe 'by deed , 39: He: 8. 
oo. 2441 35: pt. 46. Which "maſt ibe avoided 'y Deed, 
daibrde 'Oathof the party: 3% 28 
Dcbe _— the Husband 'arnd Wife ape 2 
contra of the wite dum ſola fuir, the Hasband. 
wages his-Law, -as now he'may , for now it's |}. 
his deb; bat if at the' day of the doing of his } 
Law, the Wife be not there, 'the Hasband fhafl } 
be condemned , 33 Hen. 6. F4© pl. 23. For the | 
oy <p y was: hers, 2nd: therefore the whuſk 
join. 10121709 14 003 311T 
That Seavcovercdiaan Aion Ow the Cale, 
upon aniAflampſit,.a'good bar; "Coke: 4: pare. 94- 
B. Slades caſe:' in debt upon 43' Contratt 5' for it 
_= in his election to bring his Adtion wp6n the 
Www 
The breaking of ithe Prifon by Enenites'or a 
Tempeſt, a good bar, 33 Her. 6. 1.pl. 3. indebt 
againſt aG upon aneſcape's/ for he could not 
it; norcan bave'farisfaQtion. - *'* - 
-But- not» by:Rebels, 33 Hex: 6. 1.pl.5. For ' 
Rebels maybe compelled to inake the Gaoler (a+ - 
tisfaci ON. ; The "7 


- 


| TheSbaiff & leads. that his predeceſſor ſuffer- 
Reg at Je. and that hedid take. him: apain, 
E- <2 good bar , 3.Edw. 6..67, pl.17. indebt - 
4 rough again for an eſcape in. his: grant WE 
'S ſors time. | = 
F- ; Enfancy no plea, becauſe the Statute is. gane- 
” 3% Dot. .& Stud. 147+. B. In dcbt for neceſlarics, 
vid. axtea, 

'Debt againſt a Bayliff, becauſe tie Sheriff had - 'Y 
- not made. out his Wazrant for. apprehending _ 
one ;ip, cxecution, ;and yet returns. chat he was "i 
 faken, .and was not, gzere whether. the Baylif 
ſhall Gy. no ſuch Warant againſt the return of the 
Sheriff, 5 Edw. 4. 1. It fecms us: butewuſt 
bavehis remedy againſithe Sheriff. - OS 

| Non permiſit ine a\\larqun, a good bar, dls. -2atmmkb 
4-10. 38 Hen.6.2g . 3+ arte, -Dyer. 422 .$6.18. in 
Fix brought upon an. eſcape; for this ts. adiret 

<pder of an ifſuc that there was (ng.cſcape, 

"A Return by a Bayliff —_— age - that the 
Pregept was not ;game, to him! at the time, a 
Eons he. was ot. in the Libery, a$ 
tg. 35: is a good bar in debt. a 


\ "T 28ain before the ARionbrought, 6 
[| £ hy then gs he agree not to the eſcape, and make 
ceſh ſuit, Goke 3.. part. 52: Rigwayer cale. 34 
dev, 1. debt. 162. Qcherwilc .nqt ; for then ke 

is particeps criminis. n 4 th 


f 


4 4 ' That he owes nothing, js no Plea bocauſs 
- this Adonis broyght, -not. upon a contratt, but 
- upona ſpecial clauſe of the Statute, .2 Rieb. 2, |, * 
- ſie 160. Which cannot be diſcharged bya ". - repen. 
lea parol, but hc muſt anſwey to the Statute. | I 

-  Accounh 


4 
> > 


"Account ppon a 'revoyery of Ade! and. ;Þ 

Mb party committed in execution, 'Nul tiel r&* 
cord, a good bar,” 30 Fen. 6; 6.” For the Action 
is grounded upon theRecotd, and if there ber 09. x 
udgment | ſuch Record, there can be no Acion. * 3. 
Judgmiet Debt upo6na Judgment in Pypowders, a.gopd 
bar'that he was taken'in gra 7 Hen. 6. 18, 


Debr for Debt for Ne eres ed in Afſfize of thi 3H 
dammages Plaintiffafter Meng orb rags The adginenf plead- 2: 
ed, quere 2 'Matie,' 24. = 

Levied by the Sherfff. a bs 'Bar, Ir Hen,” FR 


58. pt: $#For that is latibiv for in Law: \ ago 
rag partys'. RO "INSTR 1 

Eleg#s exdea in ' Bar p66 '2 
299, ph34. For by y the" : legit he bath elected F 
his Exeecition Q, i TIG LOCO © " _ 

Upon a recover of ES, es in ancient ic 
| thee; debris brough bi ie Defendant, "he, i 
ſhall: n6t: fay that pt bb Sothin © but ſhall pick, L 
Non tieÞ Recovery, quere 74 mn 6.49. A. pl. \ 7 
15.Litth#on. *For it fees he may as well her&as) | 
_ debr brought ppon, 27 recovery ina Cort" 

on; videantes,” © 
for fine 20s an Armerciamerit'in! aLeeft, that' he'owes) 
or amerci- » nockin > by the'Law- no plea:' '12 Rivb. 2. "Cay 
ment. = 33\Fo1 v'Court Leeti bs ; theKinzs Court, ad mop 
_ " abale Court. | 
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\ For.an Amerciament in 3 Court-Baron , that 
.owes nothing ,- by the. Law a good plea, Iz 
bi: 2: Stathan ,_debt. 35- No. L_ futra. 19. 
- - 4. ſee. 1. vid. antes. | 4 
- ,\In Pebt upon a Statute Merchant withi A Scfns: 
T ance, the Defendant faid that he was a Lay-man, | 
# - and not Learned, and-thar the condition ſhould 
have been but to 'bind him to pay 40 /. and it was 
made 60]. This is a goodplea; for the Action 
is brought as upon an Obligation with a conditi- 
0n3: but ovherwile if - execution be ſucd upon it as 
| aStatute, Hil. 9; Fac. Banc. Regis. Fox verſus 
Brookes © For then ſuch. plea comes too late 3 for 
the Statute is extended as a Judgment. 


3 -; Arbitrement-is no. Bar in debt for- arrerages anti 
| of account before Auditors, becauſe the ſum be-. ment, 


Co |  ingdue by matter of Record, ought to be anſwer- 
F <> by. matter of as high a nature, 3 Hen. 4.5. 
bY 23.. 6 Hen. 4.6. pl. 28. 8 Hen. 5. 3.l. 13. 
q _ Hull, 3 Hon. 6.59 A. quere. 4 Hen. 6. 17. pl. 
1 3-10 Fen 7. 4.4. which an Arbitrement is 
'F ''vor- 
| | "Debt upon an #4 of mul computaverunt that he 
Þ was not accountable by the Countrey, no: bar z 
4 for where the Defendant may wage his Law, the 
JF Contra& is not traverſable, Crooke. 13 Hen. 7. 
J 39- 27-4 For the Action ſuppoſcth that he af- 
| j ſented to the accompr, fo that that i is not to be put 
| b iſſue. 
T |; Nullum fecerunt arbitrium, a good Bar, be- 
1 ” "aſe this lies in notice of the Countrey, Crooke. 
| +33 Hen. 7.39. pl. 4. In aQion of debt. ups 
4 Bond; to perform an award. 
; Bay if he plead ſuch aplea, he cannot _ 
after- 


rs; ad fay tha the Atbttatorsgerve ta 0 


i 
5 
» \ ? 


» butrmuſt pload'it in/Bar, and'not by yy 
of Kejopmilen) Grooks. 7 Hon.'8, 155. pl. 8. For. 
fuch a Rejoynder contciſes- an' Award., andithg 
Bat denics ic; © that the'Bar and the Rejoymier FF 
cannot ftand-togethes;. I 
| The Arbicrators gave 'no-notice', ne Bar uns} 
leſs the ſubmilſon-be: fo, vis. that the Arbitrators }_ 
ſhould give notice 3 for elle the partics are toteke 
notice at their peril. 

| The Defendant faid:, chat before the Arbitre- 
ment made, - diſcharged the Arbirrators 3 this | 
is a good Bar, 21 Hen. 6.30. 28 Hen. 6.6.Colg | 

$. part. 82. B. Uniors cale, and needs nortto x |} 

ver thatthe Arbicrators had notice; for they muſt E | 
be diſcharged without notice. E. 
Debt upon an Obligation, accord with Catifls ; 
Gion is-no Bax, becauſe the duty being &ertzin; 
ought ta be avoided by matter of as high. a-04% 
ture. as it was cpeated, which cannot be by pe- 
rol. Coke 6. part.. 44: A. Blakes calc. - on 
Bur if the duty accrue not until ſome ſubſes © 
quent ad be-performed, there accord with ſatis» 
taQion a: goott plea, Coke 6. pars. 44. 4. For. 
there. the duty was not certain, but depended 
upona matter ex poſifado. 4 
A. obliged to B. in 160 4. ſhews 3 Acquittan« ©: 
ces, I, of 101.2, of 20}. and 3, of 201. whidtt * 

. amount to a receipt of 50. parcel of the 1007; * 
in which he was bound'to pay 50. this is a good } 
Bar, becaulſc it appears thee ie it was but 501. prin- 
cipal debt, for which the Bond: was made, thought 
the penalty was 100 |. 43 Res. _< pt. 26. 


Foregn | 


©. Foreign Attachment in London is'# good Bar,as Attach., 9 
© - it ſeems; No. Lib. invra. 139.C. ſet. 20. 22 Hen, 
”. 6:47. p1.2. By the Cuftom there. ©. #amen. 
” - for ic may be unduly attached, and no Jadgment 
E upon iti © | 
=. But a Legacy cannot be attached ,* becauſe it 
"'Y may not bedue in reſpe& of paymentof the Te- 
{ ' flators debts, Mich. 14. Fac. Ban: Regs. Vaughs _ 
ans cafe. and (o it is @ thing uncertain. | 
Attainder of Felony no plea, Mich. 38 & 39. Atainder, 
Elijz. com. Ban. Banifter verſus Truſſelle. in debt. 
for the Attainder doth-not diſcharge the debt. 
. Nil debet in debt upon an Obligation is no Ndebete 
- pleaz becauſe an Obligation | ſhall not be avoided 
3 by a nude Averment, but by matter of as high a 
FF , nature, DoG.& Stud. 22. | | 
. © © Nox compos mentis pleaded by the party, is no Not com- 


= good Bar. Trin. 37 Eliz. ban. Regis. Strode ver- £0 Pntih 
- fus Marſhal. vide 5 Edw. 3. 70. For the party 
© ſhall not plead in his own diſability. 
” Payment without acquittance no-plea, in debt payment; 
_ without a ſpecialty, 33 Hen. 3: Dyer. 5r. pl. 10. ; 
© Coke F. pars. 43. Dod. & Stud. 22. 20 Hen 6.3. 
F 4: Paſton. 26 Hen.'8. Dyer. 6. pl. 3. 28 Hen. $. 
Dyer. 25.p1. 160. 41 Edw.3.7. pl. 15. becauſe - 
F. . itmuſibe avoided by a matter of as high a na» 
= tare. 
 » - by indenture ſold Land for 201. and there 2 
were Covenants in the-Deed 3 for the performing 3 
of which, he bound himſelf in 40 7. Debt was 
brought for the 401. Payment without. Acquit- 
tance is no plea,26 Hen.8. Dyer 6. pl. 3. & fol. 25. - 
becauſe the- Action is grounded upon the Inden- - / 2 
WE ; A De- 


Wh A "EIS: aporr A Statute: Mercharit to- pay - 
: 261. thereof without: an Acquittance, 'is a gaq 4 ; 

pleas for the.Defeazance is inftcad of ari AcquiteY A 

tance,: and this is without bringlog an audits que» 
E. rela, when the party is not in execution, 17. Edw.3, 
—= + Io-: For if hebe in encongony here he muſt bw 
: ye an audita querela. © 
| Obligain 4 A. +5 bound by obligation to pay his Rent, there 
- condition- payment without . an 'Acquittance 1s a good bar , 


0 . 46 Edw. 3. 1. pl.1, becauſe the obligation was | 
2 q:- © bur conditional, and made no preſent duty... 
"hy 4 o-_ When the original contra! is for money, an' - 


---- accord with fatistaCtion is a good bar, Coke, 9.part. 
79.A. Fctoyes caſe. 22 Edw. 4.25. A. For Sonny 
the contrad is diſcharged. - - 

But an accord made with a, general receiveris | 

. - nobarto his Maſicr, if he had nota ſpecial one: EL 

5: tity, DoG. & Stead. 137. B.. - & 
But when the condition: of the agreement is. 
for collateral thing, there an accord: is no bar, 
: . Coke 9e port. 79. 4 . I2 Hen. 4.23. 9 Hen. 7. 4. 
6: 4 Hes. -$- .Dyer, 1. For ſuchathing cannot be ac+ 
E | carded tor. 
I And if it be belore the day of doing the thing, 
A then part of the ſum received is a good bar, Coke. 
A 5. part 117. Pinnels caſe. 27 Edw.3. $4. to the 
=. AQion, becauſe the AQtion is brought uponthe: 
E:; whole Contrac, part whereof was diſcharged bes 
= fore the time agreed on for performing it. 
7 PR But at the day, or after, it is no bar, unleſs it. 
be in another place, Coke 5. part. 1x7. Pinnels calc. 
Becauſe then the whole duty was due upon the cn* 
tire contrac;part received is a: good | bar in another 
County, elſe the party ſhall bs without remedy 
for fo much as he paid, The 


Debt: 
-- Phe Defendant pleads, he paid fo ftriuch in full 


A Fehepwmy the which the Plaintiff received, and' 
” not that hEpaid fo much, the which the Plaintiff 


4 ' teceived in fatisfaction, Coke 5- part. 117.4.Pin- 
F vols caſe, and good ; forhe muſt receive the mo- 


ney as it was pald, #nd not as he will receive 

7.4 gg} - 

| Dai pefotmcd] is a g6od hate 41 Edwiz. Conditi- 
10, pl-juOt fib.25. pl.19. Thorpe, in an aCtion of ons per- 


Debt upon a Hope for performance. of Conditi- formed. i 
ncowth 46d N a 


-: One pleads phe of the Krbitreinent, it hal) be Arbitre- 
intended all that was arbitrated; until the con-/ Ment. 
trary be ſhewed' by the other paity. 2; Theo” 
ther may ſhew the remnant; afd traverfe-abſque 
bec, thatithey arbitrated that only. as he pleaded 
it. 3- The other needs not to rejoyn to more, 
but joyn iſſue, - becauſe elſe it ſhall be a departure 
ſxom his Plea; which! maft not-be in pleading, 
Paſch, 12 Fat Ban, Regis , Linſty vetfus Aſhton, 
. *"Upon an Obligation: with 4 Condition to leyy Condition 
#fine upon Gardiſhiment, the Sheriff returrishim wy - 
garniſhed in debr; he pleads that' he was riot by * 
the Law, 28 Edw-3. 100. pl:42. 29 Edw 3. 44." 
fl.4. and good 3 becauſe it is penal'/unto him,and 
the Bond is but conditional, and'no- preſent duty, 
fm therefore. the Sheriffs rctarn hall not bind 

m. 


he pay 20 1-to B he may re-enter , and is bound: 
© perforin all--Covenants and Payments  con-' 
tained in the Deed poll 3 he is not bound to pay 
the 2© 7, fortit'is at his cIcQion to pay it or Hole * 
*y Lind, Irin!, þ Fac: Ban; Regis; Briſcoe verſus: © 
BP. Knight, 


''f caſcoffs B by Deed poll, provided that if Deed poſi 
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Knight, Rots. 2:71; for if. the Provide be potinet-.. 3 
foxmed, the Feoffment is abſolute, and.the Bond | 
bs but to ſireogthen the Feoffment, : - N 
A is bound to Btopay a ſun granted byCby 
Indenture toB, .and fo levy it of his. goods 8 
Chattels, viz,of C ; this js void, and-theref@xy 
6. | © no barr in Debt brought by C, 41 "Edw.3 7.plagi 
3} Belknap, 46-Edw. 3.18. pl. 17, $elknap. 2y 
£ 2 thing void in Law cannot . he. Pleadrd in | 
ot. 1 
Condition A Conditions that B ſhall "teak to c he Land 
- Inhis occupation, except the Trees, this: excepti- | 
: an is not good, unleſs they wexe excepted in the | 
- 'Qcighns! Leaſe, and then B oughs r.ſbew it;Miche 
1.5 Fac. Ban. Regis, Dores caſc ; > for, he letts bir 
not-the land in his occupation, if he bad, the Trees 
and cxcepted-them, - 0 <6 
..A,Conditions that. Leſſee for life thatl "OY - 
Leaſe for 10 years, and he makes one lon ten years; _ 
it. -halive fo Tong: this is. good, for. it was. {ms - 
.- plied before, ; Mich, 15, Jas. Ban. Regis, . per Mon- 
'* $ague. Chief. m__ Woolridge: &. Banbury fox. 
"0 Fl Leaſe - could be made: Jour: condition = 
n | 
A Conditign: to Aeliver ſuch. ies 2s ſhall be ” 
deviſed by the Judge of the Courc. of Audience, ' 
Non deviſavit aliquid, &c. is no bars, for he ought. 
to procure him to make one at his peril, Coke 5; 
"ipart. 23. B. Lambs caſe ,, the PleaQing- No Lib. © 
 Jetr.130.4. for the Conditian i 5 for the Qblj- 
gors. benefit, and therefore he 0ſt; ao. His be (9 
lee it performed. REEL 
Impoſſible -: A is obliged to B in 207. upop: :Condition to 
condition. pay. lo4.'to o:ſuch, 2 perſon, at ſuch. 'a place and. 
time 


" = y 
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Dett. 259. © 
titne as B ſhould name in his Will, B makes his 
Will and names none , the Executors ſhall not 
have it, for the Condition is' become impoſſible; 
for he ought to be named in deed, Trin. 12 Jac« 
| Com. Ban, Peaſe & alii vexſus Mead, Mich. 1t 
Fac.Rott.g945- 
The Defendant ſaid that he ' made ahother ob- 
_ ligation to the Plaintiff, the which he did accept 
in ſatisfaction of the former 3 this is no barr, be- 
cauſe-it is but a thing in Action, Mich.12 Fac:Com: 
Ban. Rand. & Strat: Trin. 6 Jac. Com Ban. Rott. 
1000t.. Lops/ace, and one thing in «&ion: cannot 
be diſcharged with-another .thing in action. 
| Payment according to the Condition a good Payinedd 
barr, Coke 8, part. 58. As Betchers caſe ; but he 
muſt ſhew the place where he made the payment, 
q Edw.4.34,1,8. becauſs it is material. 
gy ot: of parcel hanging the Writ, is not 
' , good to abate the Writ without 'an Acquittance, 
3 Hen.7.3.p1--12. 'S Hen. 7.10. pl. 15. 7 Edw.4. 
15s Vide 2/8, Hea.$. Dyer 6 pl. ;3« becauſe the duty 
was by ſpecialty, 
A isbound;to. Bin 10 2. and after the date is. 
clauſe that he ſhall pay him 5 /. the Obligation is 
void.as to the ig l. payment there without Ac- 
 quictance is good , 30 Ed. 3. 3 a 12. &, be 
can(e, the Obligation is void. 
\But payment after the day is not good without 
Kkequittance, 46 Edw. 3, 29. pl. 23. 47 Edw:3. 
T3: pl.14. 5. Hen.7.41. pd. 5. becauſe then itiis a 
duty veſted. 
A. is bound to.pay 20 quarters of Mault., and 
if he pay it not at the day, then 40 quarters: z lg 
Debt toy the 40 quarters he may plead _—_ 
RE 


- Debt. 


of the 2o' quarters without Acquittance, becauſe 
It is to fave a penalty 3 but not in debt for the 
20 quarfers, 28 Hen. 8. Dyer 24. pt. 154. 1 Hen. 
5 5.4. becauſe that was the original duty. 

Three are bound to pay their Rent, one pays it, 
the other pleads payment without Acquittance, 
45 Edw.3. 4. pl.'9. and good; for the payment 
of one is the payrnenit of all, and he may not 
have an Acquittance. | 
- A is bound by an Obligation dated 17th of 
November,12 Faci' with condition of payrnent the 
119th November next enſuing , per Curiem pay- 
ment 19th November 13 Jac. is ſufficicnt, for it 


_ © ſhall not be intended 19th November in the ſame 


month, Mich.13 Fac, Com. Ban, Price & Coe; for 
it ſhall not 'be intended that an Obligation ſhould 
be made for twodays, and the next enſuing ſhall 
relate to the month and not the day. 
.- Conufee of a Statute had Execution for 20 I, | 
and by Indenture grants, that if the Conuſor pay 
' BJ. at a day to come, the Statute ſhall be void z 
. this is a good diſcharge, 20 Aſſize pl. 7. Duere, | 
whether the Statute or the Execution ſhall be 
Yoid: 
\ Payment to a Depaty a good barr, 42 Edw.13: 
71.35 2. what Deputy. : 

Payment to the Baily of a Biſhop without his 
command is a good barr, 22 Edw.4.25. pl.s. for 
it is payment to the Biſhop. 

But payment toa Servant without.command is 
no barr, unleſs it comes to the uſe of his Maſter, 
Do, & Stud. 38.4, for a Servant as A Servant 1 is 
no  Receryen 
| * Payment 


Debt. 
Payment to a Creditor of the Obligee by his 
command is a good barr , 46 Eaw. 3, 33. pl.45. 


3B Perkius 145A. for it is a payment to himſelf, be- 


iog for his benefit. 

But then he ought to ſhew that the Creditor 
was the Creditor of the Obljgee,27 Hen.6.6.pl. 1. 
' viz. inhis plea. 

In debt upon an Obligation with a Condition 


to pay 20/.to B afſoon as he comes to the Age 


of 21 years. 1. The Defendant ought to ſhew 
in performance of the Condition, that B is of full 
Age. 2, He ought to ſhew the place where he 


paid it, for otherwiſe there cannot be any tra- 


verſe, Mich. 12 Jac, Ban. Regy, Halſe, 
Conditionto permit one to enjoy,Fc. he pleads 
that he did perrhit him, and good, 10 Eliz. Dyer 


279. pl. 6. for that anſwers the Condition - 


fully. 


The Defendant ſaid that the Plaintiff was in- Retainer. 


debted to him, and that he commanded him ro 
retain it, a good barr, 22 Edw.4.25.65. for ſuch 
retainer is ſatisfaRion in Law, 

F ROI a good barr, from the party him- 
«lf. 


g0od, unleſs he be. Receiver by deed, and hath 
- anthority to make Acquittances, Do@.& Stud.137. 


B. for then his Maſter ſhall be eftopped by the 


deed, to ſay he was not his Receiver. 


A brought debt in Ban.Regia againſt B,and that 


depending brought debt for the ſame debt in Lo#- 
don, and had goods attached in the hands of C, 
and had judgment upon them ; this is a good 


R 3 barr 


Barr gene- 
ral toan 

"" Gs . . obli ation, 
But an Acquittance by a general Receiver with-' Ao: 
out receipt of the money by his Maſter, is not tance, 


261 


\ 


Permit. 
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barr jn debt, bropght by B againſt C for the goods 


attached: bur if 4 brings debt againſt B,' and 
after the debt is attached in London ,* and Judg- 


ment given there, jf the Creditor fue Bhecannot 
plead the Attachment in barr, becauſe he might 
have pleaded it to, the Action brought againſt 


him in Cow.Bax. Mich. 39 & 40 Eliz. Com. Ban, 
Faques verſus Lewkyer , in barr of the Attion 
brought in Loudon , and fo have avoided the At- 


tachment. 


'A Debt is attachable before the day in which 


itis payable, becauſe it is a duty, and the debtor 
gebet, although non detinet; but an obligation 
made to perform Covenants is not attachable , 
Mecb.39 & 40 Elis, Com. Ban. Beacher verſus Mi- 
ors, for this.is incertain whether it may ever be- 
come aduty. w 

Coverture a good harr, Lih. Intr. 168.B, ſed.y, 


in an Aion of debt brought againlt a Feme Co- . 


yert, upon an obligation made during Cover- 
ture, CRE 
Infancy a good barr, Lib. Intra. 163.4. ſef.r. 


for an Infant cannot be bound, nor contract to his. 


prejudice. 


Nos eft fallum a good barr, but not if the deed 


be inxolled, 16: Hen. 5, B. 9 Hen. 6. 60. A. Ba- 


| bington, 39 Hen. 6 32. pl. 45. becauſe the party 


hath acknowledged it to be his deed before the 
Judge or Maſter of the Chancery, © 


When a deed is but voidable, noz eft falium 


no plea, Coke the 5. part. 119. A. Whelpfdales 
caſe, 11 Hen.7.15. for 10# eft fafhum'is a; plea to 


- 
- 


deſiroy the deed, and to make it abſolutely void, 


and not #4 likitzm. 
a | When 


475 


Debt. 


he thendes Coke 5.part.119. A, B. Whelyſ- 
 dales caſes for the Plea was true at the time of 
the pleading off it, which ſufficeth to make the 

Plea good, 

When 3 are bound ſeparatim, and the Seal of 
one is broken, '. the other cannot plead 104 eft fa- 
Gum, becauſe they are ſeveral Obligations , Coke 
5. part. A. Mathewſons caſe ; otherwiſe it is where 
they are joyntly bound. 

- Butcit is not ſo when 3 are bound without any 
more, Coke 11. parte 28.B. Pigots caſe, 3 Hen. 7. 
5, rv 5. part. 23, A. for there they ſhall be in- 
tended; to be joyntly bound. | 


| But if two be bound in debt againſt one only. 


It cannot be plcaded, Coke 5. part. 119, A.Whelpſ- 
deles caſe 5 for it is the debt of both of them, 

A Recovery. in an inferiour Court of Record 

, with Execution a good barr, Coke 6, part. 45, B. 
Higgins caſe; but not, if it be not in a Court of 
Record, or if there be no Execution. 

But without Execution not Coke 6. part.45. 4A, 
for that is all one as if there were no ar 
had, and fo there is no ſatisfaRion, 

A Recovery is a good barr ſo long as it is in 
farce, vis. if -it de.in-one of the Courts at: Wejt- 
minttor, Coke 3. pars. . 44 B. Higgins calc. 

-Releaſea good barr : A Releaſe defiroys the dy- 
”, and conſequently the remedy to recover.it. 

Twobound to B, . who makes the wite ;of. one 
o-f them his Executrix, and deviſes his goods to 
her 3 this is a-good releaſe of the debt , for the 
debt is part of his kgoodss for if the obligee make 

R 4 the 


C - When an. obligation is once good, and after. 
: and þefore. the plea becomes void; #01 eft falinm 


Recovery, 


Releaſe, 


Sunony, 


Statu tes 


Ftatute- 
Laws 


the wiſe of the Obligo his Executrix 5 3 this is 2 


4s "tat SEL 7 


Releaſe in Law to'the husband ,” becaufe" the Ob-- 
ligation'is ſuſpended pro tempore by the a of the 
party himſelt, Trin.12 Fac.Com.Baz. Fryer verſus 
Gildvridg, for the wife cannot ſuc the: husband tg 
recover the debt. 4 
A Releaſc of all advantages in account, a avod 
barr in debt upon ari account, 's Edw. 4.49. Coke 
8: part.152.4. Althams caſe ; for Arreatrages arc 
ad vantages ariſing upoh the account.” 
A is bound to B to the uſe of C,' the releaſe of 
C is 2 good barr, 36 Hen. $. br. ' Obligation 27. 
b:caule the Obligztion was for the 'beneht of C. 
and ſoupon the matter he was bound toOG, | {! 
The Defendant ſaid that the agreement was for 
the obtaining a Benefice 3 this is nought, '1. Be- 
cauſe the Statute makes the contract void, becauſe = 
Simoniacal, 2. It cannot be Aaverred out of it, 
being a matter dehors and notappearing, Mich. 40 
& 41 Eliz. Com.Ban. Gregorie'verſus Olden. _ 
The Defendant pleads that the Obligee accept- 
ed of a Statute for the Obligation after the day 
of payment 3 this is no barr, becauſe the Obligas 
tion is'in force notwithſianding the acceptance, 


for ought appears to the contrary, C ty 6 part. 44 
- B. Higgini caſe. 


. 


The condition of a Countetboind was to fave 
the Surety harmleſs; it is no plea that the former 


| Bond was uſurjous \ becauſe the” Counter-bond 


was not" for paytnent of monty ,” but to fave 


. harmfeſs, Mich.4o & 41 Eliz. Com. Ban.Dowman 


verſus Btfon; arid fo it matters not'to him upon 


| what conlideration the former Bond was entred 


into, * : 34's a & hes ; ME-4 ; x ; 
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Debs, - 


The Tudgment in Debt. 


'n ' | | i Jae 'B. ſ Againſt an 
The Judgment, Lib. intra. 173. B. ſed. 1 _ 


Arrerages of account, the Executor pleads no 
ſuch account, or nothing in arrear or outlary in 
the Plaintiff, and it is found againſt him, the 
Judgment ſhall be: de boxis Teftatoris, 34 He. 6. 
22. A. Danby, and not de bonis propriis , for hexe 
is no'devaſtavit. 2. | 
'» A Covenant bro 


- 


ſtator, the Judgment (hall -be de bonis Teſt atoris, 


Ii5 Eliz. Dyer. 324. pl. 34. For-the Covenant. 


concerns him only as Executor. 5 | 
- Nothing in Arrear in Debt for rent duc in vita 


/ Teſtatoris, or no ſuch Leaſe, the Judgment ſhall 


be de benis Teftatoris, 34 Hen. 6. 22. 4. Danby. 
© For ſuch pleas an Executor may plead. | 


An Acquittance or a Releaſe pleaded and found. 


againſt him, - if it be pleaded made to the Execu- 
tor, the Judgment hall be general. 11 Her. 6, 
8. 4. Danby. 34 Hen. 6. 24. A. Priſot. Bnod re, 
cuperet de bonis propriis. HSE 
Nox Aſſumpſit of the Teſtator to pay the debr, 


the Judgment is of coſts and dammagesof ſuit de 


honis propriis, if the Teſtator had not ſufficient, 
No. Lib, . intra, x. B, ſeq. 1. for putting the 
Plaintiff co a needleſs ſuit, which it is likely the 
Teſtator would not have done. 

- The Executor found in a Cheſt a Grant of the 
next avoidance -of an advowſon made to the Te- 
ſtator, and preſentation thereupon in a Recove- 
Iy in a quare impedit, againſt him, the Judgment 
ſhall-be of his: proper Goods, 34 Hen. 6.22. 6. 
mes Yes. Priſcs 


en after the death of the Te- 


Debt.-- ; bk. ; 
Priſor. For he ſhall net prejudice the Teftators F 
Eftate by his own wrong. 
 _  Cerexecutor pleads, and found againſt him, the 
. \ Judgment ſhall be de bowie Teſtatoris, 9 Heh. 6, 44. 
11 Hex. 6.7. 34 Hex. 6. 32. A. as well as where 
both are fucd 3 tor one Executor may anſwer if he 
leafe, | 
. Confeffion - of the Aion by the Execs 
for, where ke ought not. to have done it,. the 
Judgment ſhall be general againſt him, vis. de 
bonis propriis, becauſe he ought to have pleaded 
that he had not more than 20 s. and againſi the 
other Executor it ſhall be de bonis. Teſtatoris, 14. 
Hen. 4. 12.pl. x. Hull; for he is in nofault, 
and:thallnot therefore be puniſhcd for his compa- 
nions Hl pleading. 

And by 33 Hen. 6.2. it ſhall be of the goods 
of the Tetiator, ' if the Executor hath none for 
the datnmages of the goods -of the Execntor 
that confeffes theaRtionz becauſe the Plaintiff may 
otherwiſe Joſt his dammages. 

But 2 Eliz.. Dyer. 210. pl.23. it ſhall be but 
de bonis Teftatoris in both caſes, 28 Hen, 6. 3- p8. 
13-40 Edw.3.2,7. pl.3. 2. Ergo. , 

So in a rationabili parte. honorum upon con- © 
{-flion of one. Executor, 2B Hen 6. 4-1. 20. 33 
Hen. 6.24. pl-t. 

Ne naques ;Exccutor. found: anaied him Galt 
be gencral, 2x1 Hen. '4.5- 11 Hen. 6. v. 4. 

Danby. de bonis proprits for bis falſe plea ; forhis 
fallbood ſhall not prejudice the Teftators Eſtate, 
if he can make ſatisfaction. : 

But the Fudgment ſhall be drbevis Teſtatoris; ſh, 
&c "and it not de bonis propriis.,, 9 Hen. 7. 15, 


'þ1. 


by, 


JB/1 13 


S Pr. 2 Edw.4.4. 33 Hen,6. 23. 11Hen-6, 
_ o, 5... | 
3 One pleads ne wuques Executor, the other plexe 


edminiftravit, all but 40 5. and found againſt the 
former, and Judgment given that there ſhould be 
recovered againſt both as much 'as there was in 
their hands, and the refidue againſt the other, r1 
Hen. 6.37. B, Paſton. 46 Edw. 3. 9. B. for his 
falſe plea, and it ſhall be intended that he hath af- 
ſets, elſe he would have pleaded fo, and not a 
ſhiſtiog plea. 5 | 

One dies inteftate, and Adminiſtration is come 


| mitted to D, by the Ordinary, and the Defen. 


dant pleads that he . comes as ſervant toD. to ad- 
Miniſter, abſque hsc that he did adminiſter in 
any other manner 3 this is no plea, becauſe he did 
not ſhew that it was the Ordinary of the place, 
and Judgment de boyis Teſtatoris, 31 Hen. 6.13, 
7.5. as he ought, becauſe it is traverſable. This 
is aft unskilful, and not a falſe plea, therefore 
the Judgment ſhall not be de bonis propriis, 

17 Edw. 3. 30. pl. 5s, where one Executor 
Pleaded #4 fatum, and found againſt him, there 


| the Judgment was againſi him of the goods of 


his own, as well as of the goods of the Teſtator, 
and againſt the other , of the' goods that he had 
at the day of the Writ, vide 17 Edw. 3. 20. pl. x. 
ſtat. 9 Edw,. 3. cap. 3. ftatute 1.17 Edw.3.46. pl.3. 


becauſe by the Deed the Teſtators Eſtate is char-, 


geable, and'by the falſe plea his own. | 
Tn Plene adminiſtravit pleaded,the Judgment was 
for ſo much of the principal debt as they had, and 


' for the dammages de bonis Teſftatoris, fi, &c. if 


there were ſufficient, and if not , then for dam- 
mages 
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Againſt 
an heir, 
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mages de bonis propriis, and for the reſidue, as 3 2 
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Debt. | 


much as 'they had , Coke 8. part 134. Shipleys 


es caſe. vide 17 Edw. 3. 66. pl. $3. 46 Edw. 3, 
4 pl. 6. Ti raw ſpecial for the F bt. wo 

Upon ſuch 2 plea of the Defendant the Plain» 
tiff may pray execution forthwith , becaule jt is 
a confeſſion of the debt 3 but no execution ſhall 
iſſue, until the Defendant hath goods of the Te- 


 Nators,Coke 8.part Shipleys caſe.vide 21 Hen.6.40. - 


Bur if it be found for the Plantiff, no ſcire. 
facias lies againſt them, 4 Hen. 6.4. pl.. 8. D. 

Unleſs he prays Judgment upon the. plea. 

But yet 33 Hen. 6. 24 pl. 1. is, That a ſeire 
facias lies 3 yet Coke 8, part' 53. 4A, Symy his 
caſe, that if it be for Land, he ſhall not haveg 


| ſeire facias, becauſe there is no Record upon- 


which it may beTfopnded. 2. - 

In debt, if the heir confeis the Action for as 
much as did deſcend , then there ſhall be a fpe- 
cial Judgment againſt him of ſo much as did de- - * 
ſend, Com. 440. A. Pepyes. caſe. 22 Eliz. Dyer. 
373- pl. 4- the Judgment Lib. intra. 172. D. and 
he ſhall be charged for no more. — + - 

But if he, plead any other plea, and it he 
found againſt him, the Judgment ſhall be gene- 
ral, Com. 440. Pepyes cafe. fox the whole, for 
his falſe plea, | | 


C 


So if he confeſs the Adcion, and ſhew as much 


_ as deſcends, if it appear. to the Court that the 


profits of the Land from the time of the deſcent, 
until. the time of the execution, arc ſufficient for 
the debt, the Judgment ſhal] be general, .clſe not. 
per Dyer. 18 Eliz. Dyer. 344, pl.l. 

ET | | Exec- 


$ Execution indebt.. 


, 41. 15 Hen. 7.15% Pairfax.: for its the laft and 


Debr.. Ty 269 / 
..» Cr. For the Plaintiff 
J2. For the Defendant. 
3. Of what Lands. 
4 of w—_ Goods. 


& | 


| At the Corliaon Lew | it was but a fierd facies, 
Coke 3. part. 12. ora levari facias, Coke 3, part. 
12. a. and this is 'of Chattels and Profits of Lands 
and Rents, com. 441. A.) Pepyes caſe.” - ' 4 
' And this only withinithe year ; for'it the year "1 
were: paſt, the' party''was put to his aQtion of I 
debt upon the Inditment, 'Coke 33 part 12, A. 
Harberss caſe, unleſs the' proceſs be continued, 33 
Hen: 6. 49. pl. 33+ For if it' be cortinned, then — 
is the cauſe ſtill freſh before: them, otherwiſe the do 
Court will take no notice of it, © 5; 5 | 
But for a recovery againftan heir,” then it was 
but a Liberate of the Land;Com.q41.4:Pepyes calc. 
Lib.-Intra, 192, D:- 173. A. 3 Edw. 3. Executi- 
on, 107. Forthe heir 'is oily bound in reſpeR of 
the Lands deſcended tohim. * © 
.. *- 'But by Weſtm. 2.cap. 45, a Scire facias was 
© given after the year, 'and per Weſtm,' 2) cap, 18. 
an Elegit was given, Coke 3: part. 12."A.' 
' "If -a man have. an Elegit filed 0n Record, and 
| there be. a Nitbil recurncd, he iſhall never ' have 
any other Execation,. 19 Hem, 6. 4: 9 Edw. 4- 


higheſt Execution '; 'and the Court'-cannot-de-. 
ſcend 4 majore ad minorem executioxem. - Butif ic 
benot filed, it is otherwiſe. -* © 
And by the Star. of 25 Edw. 3. cap, I7. a Co- 
pias was given in debt; and per conſequence a Ca- 
pics ad ſatisfaciendum'in Execution ous 2 _—_ 
Coke 


-, 


Tikes 


in debt, Coke 3« park 12.4, Harbertt cafe. For | 5 
. It is reaſon an'Execation may he of as high PSY 


cure 3s the mean proceſs in the Aﬀton was, and of _ J : 


the ſame nature: F 
Mich. 41 & 42 Eliz, com. Bas. if the Plaintiff | | 
dic after Execution, yet the Sheriff may levy it, | 
and.if. thexe be no Execytor or Adminifirater,; the 1 
Maneys. ſball zemain in Coort util Admiviſire- 
tion, ©, whether the Ordinary. may not have 
it- -- But:if: the Defendant: die. before Execution, 
theze the Sheriff cannot, make - Execution ; ſor 
the wards: of the Writ axa,: That it ſhall be levi- 
edof'the-Goods.of the Defendant, Thoroughgeods 
aſt, '£:/if it may not be againſt the Exceutors, 
becauſe: the Teftators: Qoods; in; their hands may. 
be ſaid to be the Defendants Gaods;, - 

 Upon:a: 204-4; imontis- retnrncd of the Prin- 
cipal uporiatGepigr-upon aJudgment:in-com. Bax 
the-pazty (ball--have Exccution ogainſt the \Bail, 
becauſe the debt being by Origina). is certain 3 for 
it is mentioned partjeularly in (the. Writ, : and 
these- tha "Lands of the Bai), which they -had at 
the. day. of the taking the. regogoizance; ſhall be 


liable, bus. quere in ben; Regis, ik:-more Lands arc I 


Wablc, than they | had the.day.of the Judgment, | 
becauſe. the deht.is uncentain,. :Mith; 15. Fac. Bav, 
Regs, Bogkervile & Brocket. ſpecial vewdi, — :- 

.T he 'Defendant: for. Damages and Coſts: (ball 
have: the Game. execution as the, Plantiff ſhould. 
 hayched; if be hed: recovered-again& the Defens 
dant, per 23 Hen. 8. cap. 15. -. 

| Fig..Ot the Lavds which: he: had a the rime 
of the Judgment.,. and: not ; before, Coke 8... part, 
17;,; Fleetneogds: calc, 42 Edw. 3. 12x. pL. 13: 6s 


Eden 193. pl. 14+ But 


Deb. 


'But if the. Jafgment. be the lat. day of the 
Tom the Lands which he had the. fiſt day.of 
the Ferm are liable, becauſe all the Term is buc 
. one day in Law, 42 Afis. 17. as tothe Judg - 
ment; for a Judgment given the lai day is a 
Judgment of the firſt day. 

It. two Joint-Tgnarna iare, {ot life , and one of 
them and againſt whom the adgment is given, 
dies before execution, this ſhall not be put in exe- 
cution, 13 Hex\ 7:22. vis a2gaink the other, 
becauſe he was not party. 

Land in ancient demeſne ſhall be put inexecuti- 
on,. Coks 5.'part.105. A. Aldens cal.” Hill. tr, 
Fae. Com. Bn. Rat. 2541. Cox - -tipon 
a Judgment in debt given at We Iminfter'; for the 
judgment is well given. © {i BY A44 

The Goods that he had at the'time'of eh} eXe= 
cution ſhall be 'oply liable:to excenpion; Coke part. 
FL. id. Fleetrmeods cal: 2 Honey. lg 4 go Hen: 

'_ 6:58-211 1 Hens 457534 Hen. Wugy B/7 Frifet: | 
21 Hen. 7. 854 (plc:2/Grookp.. | 20 bt 

2, Unleſs itbe:in-caſe:of- Extoutots;* 3% Hew. 6 . 
29«8. 2Zriſeli Borithoy' hay have /oclicn f goods of 
the: Teſiator . comme - tortheir hands afterward. 
+:\But ale by: covin-atter; Judgment "(cbrigiot hin 
dexithe execution, 122 Aſs. 72. #3 Hen 4. 4. 
pl. 9. ©. iffale be made pending! the Suit before” 
- Jadgmeac by-covin. © ff {03 ELiB2 24k 

| - ith, 40. Eliz- Cops. Bay. por Ouridh.; af: @- 
Writ of execution be awarded for debt or' dain- 
mages, and between the:' Teſt of tthe-Werit' and 
Exceution , the:party ſold the goody bers: fide , 
y@ theſe are liqble:to-the. execution;”: Bu If fo; 
where the Vendee knows not of the Judgment 3 
Try: | | - Tor 


A 


Ejefiment. 


for it ſeems hard, and'yct it feers as hard: on the 
6ther fide alſo. 


Eje&ment. 


 Tuwhat Court it lies: 


T pon in, the : Marſpaiſey 'y 5 Coke, 7 O. part, 7 26 
4. Morſtatſey.. For no ISAS for Land W_ 
be tried theres: 
In Ban. Regis it lies 
In Com. Ban: it lies. _- | : 
.In the Excbeguer it lies. for 4 party RA 
ed, Coke 1, . part- 3.:As.Pelbams caſe 3 and this 
was : by Bil). :It ſeems it lies as. well on the. Pleas 
fide, and more properly. —_ Bill. - +8 
, But: if- it-be for ancient: emeſnc-Land ;; it 
- lies not.in the. Court -of the King, Coke.'5. pans © 
| x05. A. Aldens caſe. 9..part-77-B. butiin tire | 
Court of the Mannor by: theisi:privitedge 3'but -Þ 
by | conſent - it may. be.z-as it ſcems J tricd: elſes 
where: - M14 Wa : SBOnR = | + Wiſs \ 
Becauſe the poſſeſſion i is.fo beremoved fofith] 
aQion, ; per. Hobart Chiief:Juſtice,” Hill 3 8, # ine 
cam. Bay. Rot. 25: 41. Cox verſus Barnbets ©:* \ 


But: none-can-plead this: but ter-tenant of- the” $ 


Land in- avcient demeſiic; ;becaufe the poſſeſſion 
Goth, Bev caRcern TON? 2: Lakes 7! _ pla #' 


? *# + Fy af 
> 4 4 


SETS *. +27 am# ff ob» W 


But - 


- 


- Bat if: the Plaintiff Fe not put in his dectara- + 
tion until the end of the Term, the Defendant 
” cannot plead ancient demeſne the next Term, bue 
# .. muſt movethe Court that the Plaintiff put: in his 
declaration fo late, and pray no advantage may be 
taken againſt him, and then the advantage ſhall 
be ſaved, Trin. 12. Fac. Ban. Regis. and he ſhall 
have liberty by rule of Court to plead ancient de- 
meſne the next Term. Pe 
But he may” plead this after view, becauſe by 
this he may confeſs if it be frank fee or nots: $56 
Edw.3. 9. pl. 20. &. * ES F 


Who ſhall have an Ejedtione firme. IT 


Leſſee for years only (ball /have it, Nat. «6 
12@.F. becauſe this action is: only to-recoverthe. es 
þ p_ poſſeſſion ; and concerns: nof the. Title ; 

' but ex obliquo, or collaterally; * 

And this only upon the palſeſhon| in deed 3 for 
| heſhall not have it upon a poſſeſhon in Law, 23 
. Hen. 8. br. quis ejecit, infrs, &c. 5. For that is 
: uot anacual poſſciſion, and fo there Is no pre+ 
ſent diſturbance. 

. Nor upon a Leaſe to commence iz futaro, 37 - 
| Hen, 6. 18, A. For. the ſame rcafon, and. it mey 
- be it may never come in eſſe. 

- Note that: Tenant for .years needs not count Note: 
that he centred,” but that a Leaſe was made te 
| him, by virtue of which he has poſſeſſed , com. 
- $03. B: Grendons caſe. For: the Word Poſſeſſed 
 luppoſcth an Entry, or at leaſt a ns. of the 


— | 
% Tenant 


OTE 


274 Ejeftment. 

_ | Tenant for- years leaſes to B, at will, who is 
a7 outed by a ſiranger, tenant for years ſhall not 
2 have an ation, becauſe he had not the actual 
pcſſcſlion, Poſch. 11 Fac. in the Exchequer inter 
Sir Richard Grebham & Stone. Q. if Tenant at. 
'will may for the fecbleneſs of his eſtate 3 it ſeems 


' Tenant for years leaſcs for one year, or a Leaſe 


Tenant _, _—_ | 
' for years. is made for years, the remainder for years, a firan- 
Ti. ger enters, none ſhall have an cement but the 
Tenant in poſſeſſion, Crooke 130. pl. 99. for none 
__ elſe is diſturbed. 
Leflee. Leſſee ſhall have an cjeAment after the term 


IJ ended, and recover all in dammages, 21 Ed. 4, 
E | 30. pl. 25. Brian. 7 Edw. 4.6. B. Fairfax; For 
b- other remedy he -hath not to recover them. 

Lefſce which may have a real Adion, - cannot 
have an cjecione firmez,Com.41g. B. Bracebridges 
$aſe, For real AQtions are to be preferred before 
poſſcfſory and perſonal , becauſe of a higher na- 
ture, and thereby juſtice is more ſpeedily done, 

Husband -and Wife ought to to join, if it be 

pm in. right of the Wife ,, 21 Edw. 4. 10. 'pl.1. 30. 

TOS pl. 25. 7 Edw. 4.6.B. Fairfax. Com. 418, B. +: 
Bracebridges caſe. For the Husband cannot de- FF 
Clare of a Leaſe made to himſelf , though he be 'Þ} 
intereſſcd in it by reaſon of the Marriage 3 and 
the Leaſe may come /3gain to the Wife by his 
Death, 


But if the term be ended, the Husband alone | 
ſhall have it, becauſe nothing ſball be recover=- !? 
; ed but dammages, 7 Edw. 4. 6. B, Fairfax Þ} 
Which do only concern the Husband. 1 
= | | Leflce 73 
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 Leffee for one year of a: Capy- holder ſhall 

have an ejection firm, Coke 4. part, 26, 

For he is a polleſſor for a term of years, be- 

caul: - the time is certain, and of lefs term 

4. certain thin for -years the Law takes no no- 

2 tice, ws 

Leſfeeof a Copy: . hold for miote years , ſhall Copy: 

have an ejection firm, although that ſuch ® 

' Leaſe be a forfciture , for it is a good Leaſe 

againſt all bur the Lord, Triz. 36 Eliz. Ban: 

Regis. Downings caſe; and it may be the Lord 

will take no advantage of it, | 

. Executor if a Leſſee ſhall have it, No. Lib, Executors 
intr, 195. D. ſtd. 6. becauſe the poſſeiion is 
come to him, and he is damnified by the diſtur- 
bance.. 

_ Executor Plaintiff, Husband and Wife Co- 
executors, Defendants, and the Count: Lib; in- 

3 vra. 252. B. ſed. 6. 

E 23 Executor ſhall have an <jxQion firm iz vite 

J Teftatoris, per the equity of the Statute, 4 Edw. \ 
Z«. cap: 6; Coke g. part. 78. B. Peytoes caſe: clic 

| he ſhould loſe the term. 

Churchwardens ſhall have it of Land leaſed Church: 
to them, 15 Hen, 7.. 8. in right of the Church, wardens. 
.for it is their poſſeſſion pro tempore. 2, It new 

be eleed before the trial, what ſhall be 

done. 

Tenant by Elegit ſhall not hiave an cje&ione Tenant':; 
firme, ' Crooke 109. pl. 29.. For he hath no cer- Elegit, 
tain term; for the Owner may redeem the Land 
when he will. : 


I 2 


Tetnant 


276 
i-enant in 
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-, and wife, 


Eſtrayyer. 


Feoffee. 


Husband 


bs DN 


 Ejeftment.. 


Tenant in Common (ſhall have it zeainſt his 
Companion, Littleton. 73. A. For they have 
diſtin& intereſts in Law. _ 

Father' and Son having ſeveral inheritances in 
divers Lands, the Father levies a Fine of it all, 
the Son being beyond ſea at the time, dies, his 
Ifſue enters and leaſes. it ( being within Age ) 
toA, without rendring any Rent, 4, enters, 
the Conuſce of the Fine caters, and leaſes 
it to B, yet B. ſhall not have an c&jedi- 
one firme againſt A, it he be outed, ' with- 
out expreſs outing of A, becauſe as to the moye- 
ty the Plantiff had not title 1 z for of that the 
Father might levie the Fine, 'and the Detn- 


- dant had none, becauſe there was no Rent reſer- 


ved, and fo had for the preſent nothing in the 
Land, Paſch. 32 Eliz. com. ban. Rot. Lo17. Sunys 


- verſus Fane, and others. 


Againſt whom Fielimens ler 


It lics againſt Husband and Wife, Lib intra, 
253. C. ſedi. 11. Coke 9. part, 77., B. Petoyes cafe. 
Com. 187.Wortleyes caſe, Where the Husband 
oats ' one by c Jour of His Wifes Title. 

Ic lies againtt a ſtranger that wrongſully outs 
one, 6 Rich, 2. EjeGion. firm: 2. '21 Edw. 4. 30. 
pl..25. Brian. Nat. br. 220. F. Coke 9. part. $0, 


A. 32 Hen, 6. 32.27.85. to gain the poſſcſſion, 
and co recover daminages for the diſturbance. 


It lies not againti a Feoffee of a Leſſor, ' be- 
cauſe he cannot do wrong , Nat. br. 198. A. 21 } 
Edw. 4.10. pl. 1. Choke. 21 Edw. 4+ 30. 32 Hen © $7 
6. 32.pl. 27, 38 Edw. 3. 33. pl. 44 on J 

e 


} 
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Eieltment. 


he comes in lawfully 'as to the reverſion. | 

- Unleſs the Feoffee make a Deed preſently up 
on the outing , to paſs the poſſeifion to another, 
then it lies againſt' him, Nat. br. 198. A. | 

Or if he enter upon the Leſſee, afterwards 
that the Leſſee had: entred upon him, to regiin 
his poſſcſſjon, Nat, br. 198. 4. 

Leffor grants a Revertion to A, the Leſſee at- Granter. 
tornes, 4 outs him, the Leſſee (hall have an 9 
Hione firme, Nat. br. 221. A, 1 Hen. $5. 3-pl. 3 


* For by the Attornment only the Rent and the Re. 


verſion paſſed, and not the poſſcilion. 
It lies againſt the Heir of the Leſſor, Nat. br, yeir. 
198. K. if he out the Leſſce, in caſe his Ance- | 


- ar had power to leaſe. 


It lies againſt the Leſſor that outs the Leſſee, Leſſor. 
Nat, br. 220. F. 21 Edw. 4. 10. pl. 1. Choke 30. 
pl. 25. 38 Edw. 3.33. pl. 44. Coke 9. part. 80. 
A. Nat. br. 198. K. without lawfal cauſe, and 
he ſhall make title by the Leſſor. 
Lefſor ſuffersa Recovery , the Recoverer outs ge. 


_ the Leſſee, he ſhuli have an Ejeione firme againſt 


the Recoverer by the equity of the Statute, 21 
Hen.8 .cap.15.Nat.br.220.7. 198. E. For the Re- 
covery ſhall not deſtroy the Leaſe, except the Lef- 
lee he party to it. © 

'Tt lies againſt the Lord: per Efeheat, which outs Lord. 
one, Nat. br. 221. 7, B. 198. K. For the Leſlces 
Title was paramount the Lords. 

Tt lies againſt the Lord of a Villain which en- 
ters upon the Termor, Nat. br. 221. C. 198. K. 
that had a Leaſe" of the Land before the Villain 
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" Fieffment. 


It lies againſt Tenant in common per his comes. 


Of what things an Fjeliment lies, 


It lies upon a Leaſe for Cattel , becauſe it is "i 
perſonal thing, x Hen. 6. r. Cotteſmure. grapted 
for a certain time, 

It lies of a Wood leaſed for years, Com. 223, B, 
Barkleyes cafe, the count there. 

It lies of a Chamber, Mich. 30. Eliz. Ban, Re- 
gis. Brand againſt Cage. 

Tt lies of Tithes, per 32 Hon. $. cap. 7.2, 
3 Marie, Dyer. 116 pl. 17. the count —_ « 
ſhew the nature or quality.of the Tithes, Coke 13. 
part. 24+ B, Harpers caſe. vid, antes. 

It lies of a Garden, Barn and Tithes, . 9 Elbe. 
Dyer. 258.pl.16. together, fox they, arc all pero 
ſonal things. 

Bur if * the Tithing conſiſts of a modus de- 
eimandi, and'a Leaſe 'be made thereof,, an ejeQio- 
ne firme lies not, Coke 11. part. 25. B. Harpers 
caſe. For there is no poflcflion of any thing, lett: 
but things which lie in prender. 
| Itlies of a Water-courſe, Com, 288. B, ; LED 
Regiſt. orig. 227. B. vis. of the ſoil where the 
water runs, or for the water to paſs through. _ 

Ic lies of a Hundred, becauſe it is liberwn 2e- 
aementum , 15 Hen. 7. $. pl. 1, and ſoit may bg | 
lett.for years. | 

It lies of a Mannor, and the Writ Regiſt. 
orig. 227. B, Nat. br. 220. G, Com. 229. 4. 
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ſervices. , ©. of -a | reputative .Mannor. 
. The Cbunt. Lib, Intra. 252. A. ſei. 4 
Count of a Demife of zoo Acres by the name I 
of a Mannor : babendum Manerium cum, &.'  - 
and good, 13 & 14 Elisz. Dyer. 340. pl. 5.7- = 
For this is'a good deſcription of the thing lett. I 
It lies of a Mcſſuage, Coke 1.1. part. 55-4. S4- yeſſuage. 
vels caſe. - For that is a thing certain. s 
The Count No. Lib, intra. 184. A. ſed. 1. 3. 
197. C. fed. Lib, intra. 252, B. ſed. 5.6. Coke 1, 
part. A, Pelhams cafe. = 
. It lies of a Houſe, Goods and Chattels altoge- 
tacr, | 
The Count Lib. intra. 252. B. ſed. 7. For they 
are all perſonal things, | 
It lies de medictate Meſſuagii, Lib. intra. 256. 
_ D. ſed. 14. The Count, Com. 459. B. Studs calc. 
For it is certain enough what it doth mean... 
Tt lies de #ribus partibus dnorum Meſfuagiorym , 
No. Lib. intra. 195. D. ſed. 6. Th 
It is not formal tohave it of a Chappel, but it chappel. 
ſhall be called a Houſe, Coke 1 1. part. 25. B. Har- 
pers caſe. ' For the Plaint in Allize ſhall not beof 
an Hoſpital, but ſhall ſay Meſſuage, 8. Aſize 29. 
For the Law takes no notice of Leaſes of fuch 
at nor ,what is meant by them as to lay 
UulCcs 
It lies of a Mill, No. Lib. iutra.. 192. A. fed. Mill 
5. But it ſeems he muſt ſhew what kind of Mill | 
It 15. | 
It lies of 30s Acres of Paftare, the Count 
Lib, intra. 251.D. fed.2. 


- 


Paſture. 


S 4 Ic 


Er” . i = lies of a Le of w__ of an Oxe, Com: 

EE  - 2338 B, Brows. Regiſt. 2.27. 

©  Medow. --. It lies of 100 Acres of Meadow, Li, Intra, 

= 252. A. ſed. 13, | 

© Rectory. Tt lies of a ReRory,, 15 Hev. 8. pl, 1. 16 

-* - Hen. 7.8. pl.6. 13& 14 Eliz. Dyer. 304. pl. 
'25. The Count Lib, intra. 253. 4. _=_ 9, IO, 
For it feems that i is certainly known. 


- Tt lies not of a Reverſion. Com. 159. B. Thra- 

| cies Caſe per Dyer. For of that there can be no 
—- poſſeſſion recovered. 
Land. It lies of 100 Acres of Land: The Count 
Eo Lib, intra. 251. C. ſed.1; For it ſhall be intend- 
ed arable Land ; terra dicitur 2 terendo , ; becauſe 
broken up by the Plough. | 


=: But it.lies not of a Cloſe containing, three A- 

wh cres, but ſhall be of ſo many of *the Acres by 
name. 'Coke. 11. part. 55- Savels Caſe. to wit, 

. 3 Acres called Clnd, or the like;for the word 
Cloſe is uncertain. F 1 


For by Crooke Juſtice, Mich, 15 Jac. Wicks & 
Sparrow, the Land of every man is encloſed, and 
therefore an Ejedione firme cannot lie of it for | 
b the uncertainty of the word Cloſe, 
> ' — . Bat Coke 11 part.$5- Savels Caſe was, it ſeems, 
Þ that if it be of a Cloſe containing three acres of | 

Paſture, it is good ; becauſe the quantity is ſhew- 
ed, and alſo the quality which makes it more 
certain, and foit was adjudged, Mich, 15. Tas. 
Banc. Regis. |" Fer it ey be more certain: 


Ic 


F _ Ejetiment. % | 
 . * Te lies not of a pieceof ground called Michels =:t9I 0 
* piece, Trin. 8 Eliz. Bai. Regy, Rot. 450. Pal- 
mer & Humphreys ; for that is incertain both' in 
the quantity and.quality, and other Lands may be 
called of the fame name, and fo that makes no 
certainty in it. | | 
It lies not of a virge of Land, 38 Elie. Rot, 
453- Mell verſus Moor, for that may be incertain, 
and may differ in reſpe& of the place. 


/ 


C5446 4 Oy Count Generally. 


If it be of a Leaſe made by a Biſhop, it ought Biſhop J 
to count upon the Deed, No, Lib. Intr. 186. D. 4 
Sef.2, and ſet it forthz becauſe it is not an ordi- I, 
nary Leaſe whereof the Law takes notice. 

" But if it be of a Leaſe made by the husband Husband | 
and wife, he needs not count that it was by In- 4d wife, = __: 
denture, Lib. Intra.252.C. Seda.s, Coke 2. part. 
61.B, Wiſcots caſe 3 but it ſufficeth to ſay that They” FP: 

lete, and the Law will ſupply the reſt. 2 

"If it be of 'a Leaſe made by a Perſon tunc & Perſon, ; 
edbuc ſeized of the Reverſion, itis good without I 
averring of the life of the perſon, 13& 14 Eliz, ' i 
Dyer 304. pt.52. forthe Leaſc is good whether 

* hebealiveor not. 
"If the Account be of a Leaſe made by three, 
Y where two have nothing init, it is not good, al- 
J though they all joyned in the Leaſe, for they 
JF. couldnot all let; but contrary, if he count 'by - 
3 hHhimonly that hathright, per Walliams & Crooke, - | 
43 Mich, 10 Fac.Ban. Regis, Longs caſe 3 for he did 35: 0 
= ouly' in truth lett, though the others Joyned. WELLS. 


A 


Leaſe. 


Demiſe. 


| : | 

: A.Leaſe to-commence at Michaetmas next after 
the death of 4, the Count ought to. ſhew that A 
is dead, I Marie Dyer 97. pt. 46. & fol. $9. 19 
Elis. Dyer 357. 1.46. for cle the Plaintiff ſhews 
no title, but ſhews matter againſt himſelf. 

The Plaintiff Counts that A yy to him 
per Indenture-dated 27 Martii, 11 Fac. & pri- 
mum delibat. 10. decimo Aprilis 2h ©. anno, for 
21 years from Miebaelmas next. before, and the 
Eje&ment 12 Apritis, this is good though the 
year be miſtaken or he may Count that by In- 
denture dated 27 Marti , & primum delibat. 10 
Aprilis, Mich, 11 Fac. Ban. Regis, Michels cafe, 
which.is more plain and certain. 

The Count upon the Imparlance Roll was upon 
a Leaſe made 10, of December, 10 Fac. and up- 


..'., onthe Plea-roll it was upon a Leaſe made 3o Fa- 
.  wwuarii, 10 Fac. babendum from the 20. of De- 


cember before; this is not good, Hill, 14 Fac. Mil- 
ward & Wats Ban. Regis, for it cannot be the 
ſame Leaſe upon which he counted , fo there is 
no certainty in the pleading to which the Defen- 
dant may anſwer. 

The Count was that F. S. was ſeized, and fo 
ſciled, leaſed to the Plaintiff, 9 Eliz. Dyer 258. pl. 
16, Com .416.A. Bracebridges caſe, Com. 187. A, 


Adams cafe, Com.223B, Barkleys caſe, Com.530. 


B. Howel & Crofts caſe; here isa good colour of a 
Title to his Leſſor, and tohis. own Leaſe. - 

But 14 El:z, Dyer 340--pl. 57. he doth not 
count of the ſeifin, Coke 11, part.3. B. Coke 3. 
part.16. A. Boraftons caſe, Coke 3.part. 45. Browns 
caſe, Coke 4.part.96.A. Lamberts caſe, Com.4.59.B. 
Studs caſe, Com, 504. B. Snowes caſe 3 but only 
declares 


declares upon «Laſt ade "unto him by the Lek. 
ſor, a00'1 it ſeems 8 £50 enough. | | 


The Writ. 


In Wales it may be by plaint without an orighs 
nal Writ, for this a&ion is out of the Statute, 26 
Hen.$.cap. 6. Hill. 36 Eliz.Ban.Regys 610. Griff | 
verſus Eliot & Wilkins, and is there ill asit ws. © 
at the Common Law. 

Itis Vi & armis, 1 Hen. 5.3, Coke 9 . part. 78. 3 4 
A. Petoes. caſe, 21 Edw. 4, pl. 1, Chile, which al 2 
| ways ſuppoſethbreach of the publick Peace. MN 
' '& But Hil.36 Els. Bax. Regis, Rott. 610. Grifſs 
+ - verſus Eliot &- Wilkins i in Error,,, that it may 
- withoutVie armis, 7.Hen.6. 4, 17 Eap.3.1.1t 
+ fſccms it was fo held, becauſe the Defendant might..: 

4  entet by colour of title co the Land. _ 
 Fuit ad terminum qui nondum preteriit, 2 &.. 
' 3 Marie, Dyer 116. pl. 71. but thetes not the:. 
-. certainty of the time, for that is not material. 
3 | Ereſt pone per vad. &* ſalvos pleg. 21 Edw.4.to. . 
pln. 31. pl.25,Briax ; that is,the taking of bail. © _  .. 
Tr may be bonis & catallis, Com, 228. B. Lib. | 
4 TInraz52.B.Sedi.p,s, 
4 . Although Rogift. orig. 227. B. ſos to the-con- 
| trary. Frere ergo. 
7: 'But it maybe without it, Com. 229, 4. 99.4. 
$ Adams caſe. | 


: 2 4 The Proceſs, I. before; 2. after appearance. 
1 The Proceſs is Attach, and Diſtre(s, and Proceſs 


1 of Outlawry, Nat.br. 220. H. 35 Hen. 6. 6. per " 
3 Wang- | 3 


4 - 


” 
P . 
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- 


Accord. 


_  Duriſs. 


Surrender. 


 Djefiment... 


Wanford & Moyl, Com. 22.8.B. Coke 9. part. 8. I 
A.Peytoes caſe; Attachmeut againſt the perſon ,  * 
Diftrcſs againſt the goods, Outlawry againſt per- 
ſon, and goods, and lands. . The laſt Proceſs in 
Law is the firiQef and moſt ſevere. 


The Barr. 


_ "S 
—_ {4 > d 


"Accord with fatisfaQion a good barr, Coke 9 9. 
part. 78. A. Peroyes caſe, becauſe it is ' but in the. 
nature of a Treſpaſs; for here is no land in que- 
- tion, but only a. poſſeſſion. 

Dareſ a good barr, Lib. Intra. 253. B. ſed. 10. 
viz, that he Plaintiff gained the Leaſe by diſtreſs, 
fot the Law hates fraud and force; and will pro- 
teQno perſon in them. 

"Non ejecit a good barr, fi bona.& cats are not 
in'the Writ, 7 Edw. 6.89. pl.111. 19 Hen, 6.56. 
for that is a barr only as to the Land ; for a man 
cannot be properly ſaid to be ejected out of goods. 

were. 

Ro if ſuch words be in, quere whether it be 
g | 
Tt is a good barr, that the Leffor had it but in 
right of his wite, and he entered after the death 
of the Lefſor in right of his wife, Lib, Intra, 252, 
D. ſed:8. © 

That he frrendred before the Action brought, 
& qizod non ejecit, a good bart, 21 Edw. 4.10.pl.1. 


30. ph. 25; ©. if there ſhould not be a traverſes 7 


it ſcems i it needs not. EE 


The, 


Fjeftment. To. 


- The Sul 
The - lan: ſhall be quod. peinpertd agalac 


-Y . the Defendant rerminum ſuum predifium venturum 
T  decGin,&e. ac dampna ſua occafione, &e. &- quod 
| Defend. capiatiy', this ſuppoſcth a Vi & armic, 
9 Eliz. Dyer'258:pl. 16.7 Edi,8.Dyer $9. pl. tog. 
Cons. 420, A. Bratobridges caſe, 51 5. Snowes caſe. 

_ Lib. Intra.253-A. ſed. 256.C. ſed. 13, 259. C. 

- Sef,15. No.Lib: 'Intr.188 A, pl.7. $i A. Sed. 8. 

242.D. Se#; 11." 2:16. B. Se. T3. wg 3: A. 
Grantbams caſe. a 

> But note;*this is'when'the term is "not cnde , Note. 

© Coke 9. part.8o. A. Peyroes caſe;4pwvt. 04. Ls 

'berts caſe, Nat,'br.220:H. 7 Edwcqi@ 13 Hen 7. 

'20.B, Wod; for if the cerm be ended, then there 
is no term to come to be recovered, but only: datt- 
"ſages. a {7 (33-1 

3. Note alſo;' ke ſhall Fever Janet $ but for 

the Eje&ment, Coke 9. part. 80. A, Peytoercaſe 3 

"For here is no detainer arid ſo no Poſſeffionto be 

 delivercd by-# babere facial poſſeſionem, ' 

If the term be ended , he ſhall recover all in 

*datrimages; 7%Edvw. 4. 6. F airfax, No.Lib. Intra, 
205: D. Sef.g. Vid.antea. 

';Tudgtnentupon demurrer 3 -Firſt-for the Plain- 
tiff Com.526.Grauthams cafe, Seconely, for the 
Defendant, No.Lib. Intra. 197. C. Sed, 6.preſi dents 
for-both.' 

:Jadginent for the Defendant upon a Non-ſuit 
after Evidence delivered to the Jury. No. Lib. 
Intra.189, B, Sef.2. vis. for the coſts. | 


tC 


Quare 


 Duare non odeaifit t; 
ure incumbravits 


3F apes Sy pediew panere in (jus aliman., 3 ied 
quis babet injure praſentandi, Bracton. lib. 4. 

caps. S lacs, A. 
Hee diGio-{\bnpedis] 'componitaer de [75h & 
[pw] if wade pero itle impedit, qui nititur intus 
_$6dew Pane nie wlienn, «bi. nullum ju6\ct 
-conppanat, yes. rw, yg el fiewie Brogan, 


Lib, thi iderns:c! $7; EYE 4 
An Advowlon is an intercſi to preſent. an able 


"m0. to a :Benefice:; 5 Hen. 7 0: $s: Brian and 
py FT .Þ. .Q8-:7 

Advocttionsf incoporair &: of oc preſenta 
ad Seclefem wot w aqentom, | Bracen: lib, 12 fol; $3« 
Az 


: -Hanorificum B, x ;-be Fatran or 


ProteGor: | 
Vtile, #0 advance his Friend, 


Oneroſum. 62 burthen to his 


| conſcience, if he preſent one not ables - Duere, 
ſorhe is not Judge of the: __ but the Ordi- 
Bay, = | | 
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QOuare impedit. 


In what Court it lies, 


*_ Bractondb. 3.f6l,160.A.' Immediate in curia 
Domini Regis terminari debent placits de advoca- 
tionibus Eeclefiarum, quia ſi alius 4 Rege mandavet 
Epiſcopis de admittendo Clericum, & ipſe nox ob- 
temperabit, alins a Rege coercionem nox baberet, 
quia Epiſcopus ad alterivs mandatum quam Regis 
Clericuns admittere nou tenetur ; & perconſequens 9. 
| tunc temporisRex babebatur caput Ecclefie © Stat. 4 
_ . de H..'8. fatium fuit ſolummodo in affirmatione "i 


BH Dxare Impedit of an Advowlſon in Wales ought _ 
7 to be in Com. Ba. in England, and ſhall be tried 2 
A inthe County next adjoyning to Wales; atd- the E 


OBE >, 


| . reaſonis, becauſe the Lords there have not power 
 . toſend tothe Biſhop, 36 Hen.6.33. B. Forteſcue, 
3 35 Hen.6430. fl.35.3 Edw.3.163. pl. 35.8 Faw. 
7: 3-319-pl.15, 24 Edw.3. 3. pl. 26. for the King 
3 is SupreamHead of the Church in all bis Domini- 
3 © No-pka to the Juriſdiction to fay, that it is 
'  Ancient-demean, becauſe: they cannot in+ their 
Court award a Writ tothe Biſhop , 7 Hen. 6.35. 
for the former reaſon noLiberty or Franchife'can 
be-endowed with this high prerogative. ' -. - 

Ia Ban. Regt it lies for the King , for he may 
ſue there, if he pleaſes; 'Nat. br.32.G.. 47 Edw.3. 
4. pl. 9. or inthe Exchequer, as it feemeth. It 
ſeems alſo that it lies -in Banco Regis for a com- 
of The . King grants Dajori Balliivis & juratis 
IJ Buingue Portunm, that they ſhall not be ee” 
p28 | "if 
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" "ns NG: ; 
&d ;, for no Land in no Court,nor for other cauſe, 
— uolef ic be within. 'the: Five Ports, ſcil. at _-4 3 
b -- | way, before the Warden of the Five Ports : this 
_— = extends not to a Racare Impedit, 21 Hen: 7: 88, 
- pl.7. Crooke , for that is intended for OI 
=: - matters only. . 


Who ſhall hows a Quare Impedit. 
| ' He: that is out of the poſſeflion of the Advow- 
Note, fonſhall not have a Quare-Impedit ; which a man 
may be tive ways, 1: by Preſentation, 2. by dif- ' 
continuance of the Land, to which the Advowhn 
SE: \ was appendant, &c. 3. by Diſſcifin , 4. by De- 
_ —=S ſcent,-.5.. by Recovery in the Writ of Right of _ 
k- 'Advowlons or Qzare .Impedit, He that is out of 
5  . Poſſeſſion. of an, Advowlon cannot Preſent, and 
=. therefore cannot be hiidred,; and fo the Writ Can- 
E.- .not lie 5: for a Writ muſt fuggeſt the truth, elle i it 
Is naught. 3 
-  Husband and Wife having an Advienſon. in 
jure. uarir,; they ſhall joyn in a Quare Impedit, © 
Coke F. part 57. Specots caſe, 50 Edw.3.13. pl + } 
7 Hen.2.B. 38 Hen.6.3.pl. 9. 28 Hen. 6.8. pl. - 
3. forthe Wite. is interctied in the jus Patronaths 3 
_ "ry noteittiflanding her marriage... - 3 
Ms -Butiche Husband /miay bring this widhout the -; 
= - -. Wife, 14 Hen.4.12.pl.12. 22 Rich. 2. br, 937. | | 
Ez for he natticular wrong Jone tothe Husband in "oF 
=: ' _hindeting him to preſent hac vice. - 1 
VS The Churchis void; the Wife dies, the Huſ: 
| band ſhall have the. Bare Impedit , becauſe the 
ID |  . Preſentation was a Chattel veſted in the Husband, -- 
b 21 Hen.6.56, becaule the Church became void du- 3 
2 rivg his wites lifc. | wt 
The 


Ouare Inpedit; 
' The Husband preſents, and; after they are di- 
Forced, .the Husband ſhall have che Writ,31 Hex. 
-; N 8; br. Divorce $. if he be hindtred. in this pre- 
x HOY, - for the Divorce ſhall - not look 
= dCR, bY be 
JT _. Ceftni que uſe ſhall not have it, but the Feoffees Coſtus qut 
of the Land 3 for the preſentation is always tirm + 
to the Advowſon which is in-the Feoffees, Crooke 
17 Hen.7.A4. Frowick & ibidem, 2 Hen.$. 160. B. 
1.1. ©: if the Statute of Uſes alter not the Law 5 
- in this points \. OE | wb 
The Lord Chancellor ſhall preſent to all Chaticet- 
Churches under 20 Marks per annnm, which are lor: 
belonging to the Crown, but not if the King 
have them by other Title; Nat, br: 35.K. 38 Edw. 
3-3-pl. 14. Com.528.B, as by Purchafe ; Attain- 
der, &c. 


LI 


But vide Zr: Preſeript. $6. that at this day the 


Chancellor preſents to all under 20 1. per Annum; 
Twenty Marks anctently was more than 207. in 
HG cimes, and that mhay be the rea- 
on. - ET ne 
_ The Defendant ſhall have a Quare Impiedit a- Defendarit 
-* gainſt the Plaintiff, if his Clerk be not Inſtituted, 
Vat.br.35.C. for without it he is not @ perfic& In- 
cumbent. | \ 
'. . Theeldet Brother preſents and dies ; ; the Bro- Half blood 
thet by the half-blood ſhall not have the next A- 
voidante, Nat; br.36.E. 3 Hea.7. 5. becauſc,as it 
ens; he ſhall not be inheritable of the Advows 
Ons. _. | MR 6-7 
| "But the 16 Edw, 2: Duare Tmpedit 197, .Cons 
tra; Ergo quere ; for he may come in by the Fas 
ther or Grandfather as Heir to then; Eo 
ml F Two 
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290 © Quare Impedit. 
Two Sifters by ſeveral venters make compo. | 

fition for the Preſenting, and one dies before Pre- 
ſentment, the other ſhall have it , Nat. br. 36. E, 

for the Agreement laſts but during their lives, 

and the Executor ſhall take ' no advantage of 


it. 
| Corpora= The Biſhop ſhall have a @uare Impedit ratione 
_. Patronatw, if he be diſturbed. 
95% | Patronage of a Deanary belongs tohim of com- 


Patronatus. mon "right, I7 Edw. 3. 40. pl. 17. yet the Ring 
uſed of late times to beſtow them. 


_ The Biſhop ſhall have a Quzare Impedit ratione 


Lapſus, tor by the Lapſe a Title to preſent accrues 
to him hac vice, and the Writ ſhall be general), 
but the Count (hall be of the Collation, Nat. br, 
33.D. 17 Edw.3.64. pl. 69. Lib, Intrs. 501, A. 
and ſhew how he is to preſent. + 

If Lapſe accrue to the Metropolitan, the may 
pat his Clerk in without the Ordinary of the 
place, Do@.& Stud. 125.B. becauſe he is ſupream 
Ordinary, Yet quere in that caſe , whether he 
ſhall do it without the King, who is capt Ee- 

_ clefie. 

The Ordinary is deprived after Lapſe accrues, 
quere who (hall have it, 7 Edw.6.Dyer $7.pl.2.03, 
it ſeems the King, or it may be the Metropoli- 
tan, yet be an inferiour Ordinary. 

In quo caſu Ordinarins Ioci providebit Eecleſie 
vidaitati, Bracton, Lib.2.34. fol.76.B. 

But BraGtox ays, Lib. 3. that Lapſe was but by 
the Council of Lateran, and before that the Pa- 
tron might preſent at any time Ecclefis vacante. 

If it be ſound for one Patron in a jure Patros 


nails, and the Preſenter Ak not to be admitted, 
| | the 


2 | 
4 x 
% 


f 
o 


” une bnpedits\ - 
the Ordinary ſhall preſent by Lapſe,: 34 Hea.6:12; 


'ple2 2. . for the Ordinary i is to.take care to have the 
Church provided in. convenicnt time. -: 


** Althougha Ne admittas.be ſued , yet the Ordi- 


nary of he place ſhall prefent by Lapſe, Nat. br. 
48, L.; for he only looks upon the-vacancy of the 
Church. | 

Lapſe is,. when the Patron doth not preſenc in 
fix Months, then the Ordinary preſents by Lapſe, 
Dell& $txd, 124.B, by the Council of Levrans 
by Bradon. 

"Akbonghs: the: Patron be an. Infant or Feme 
covert, Nar.br. 34.T. 3 Edw3. Dare Impedit 4.t> 
for the Law takes care of the infancy of the 
-* Ehurch above all other infancy ,:in_ reſp of the - 
_ Cure of Souls. 


Feih, | Fe 
wh Se long as the Church is void the Patton | 


] | may preſent, No#.&+ Stud. 126, 4. for the Title 


by Lapſe is not A 'Chattel veſted in the Ordinary, 
though - after ſix- months, if the Ordinary have 


] © notpreſented. 


2+ It ſhall not be a Lapſeof a Chappel Dota 


tive or Chantry , unleſs the Patron make it pres 


| fentative, and then it ſhall, for then the nature is 
 Ultered, Natcbr.35.E.6 Hes.7.br. Preſentment 4.5. 
 Paſeh, 3 Jac. Ban, Regis, Fairefield verſus Goire, 
or be 10 cxprelſes in the foundation 4. 13 Ediv; 


$* 
4's An Adrwwin appropriate. ſhall got; be 
_ - Lapſed, Natebr. 35.F. for thete the Church | ſhall 
be intended i to be otherwiſe provided for, . and not 


by relentation” , 
| : Ts "> 
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But this ruleof Lapſe admits divers: exceptions, Eo Sr 


\ar 


Odpive Tmpeten... 


- If- the: Ordiniry* be named a *Diſhutber th 


Nie Dare Impedit, ; Edw. 3.2; 'B. 22 Hen. 6: iy AY 3 


And at this: day he is nated in the= Writ 
prevent the Lap, 

Pane -1 
-For otheriways the Lapſe abun; Y Edo: 
115. for then he can take no notice of the Suit, 
butivſeeristheOthe Orfiniry canrrot- cpllace him 
that was the'Vittiibent, and rnade' Defetidanc"ih 
the me for this would be toprevennt the. trial of 

ay Right. . 


_ a0 =F: Ih rn6y caſes Lapſe RAI fby Incurr with- 


out notice; vis. "where the-Patton' cannot fake 
Horict of the Avoidance of the Church: - 'As, . 
'T. Upoir a Reſignation, Nat. br. 35.H..1 Hen, 
7.9. 5 Edw.4.116.4. forthis isa private 1a. 
If "the Ordinary dies his Succeffor - Sh to 


In what 
caſe Lapſe | 
cannot 1n- 
+ curr with-. 
Qut BOCICe. give notice, Crooke 18 Hen.7 


what" 3 it fems'of: the Chutrches being void. : 


- '2. Upon'privation, Nat.br. 35H. -1 
5 Edw. 4. : wIY A;"'for this 'is" ey 's private a& 
which the Patron is not boutd of Ke nbtice* & 
without notice. 
rm any he Incumbent be mectly Loew, 
33 Eltz. D 4 pl.3. | 
And although the patty Be party "to this Suft; 


Cie: 6. . pait: 29... Greens caſe, 22 Eliz.Dyer 36, 


* $4- 

: Ard although this Title of Ligks be devolved 
to the King, per Lapſums tempori , 18 Eliz, Dyer 
m4. fl. 22 "Ettz.Dyer 369. I9r 3M : 

, If it'be Ljrig ous, 34 Hen.'6: 
Lib. Ittrs; SIT, 
or not. 


40. B. ' Prifor, 


G, 39 Days” 3 TY 2. 4: Sta- : 


Hem.7, 7. ve 4 4 


cif 3 


- whether the Chirch be vold 
4. If 1 


Quzare. Ivete foe. 


4. If the Church be void by apy clauſe of the. 
Statute, 13 Eliz.cap.12. for fuch Statute it ſeems, 
is not a general Law. Duere tamen, for it ſeems 
owe Ls to take notice of .1 it.- 


an offence, 

6. If one havea Benefice wits 81. per ann. 
and takes another, and be Iuducted, Coke 4. part. * 
79. and fo forfeit the former. _ 

7. If the former beof' $ 1, without Induction, 


1 noLapſe without notice , Coke 4+ parte79-B. Dig- 


bies cale. 

But after InduRion ng notice is requili ite, Coke 

4. part. 75. 7 Elis. Dyer 237. pl. 1D Eliz. Dyer 
255+ p1.5. for that is a notorious at, whereof the 
Patron may take notice. 

And the value of the Living ſhall be according 


to the true value, and not according, to the Book 


of Tithes and Firſt-Fruits, 7 E!iz. Dyer 237. Pe 
29. which is at an undervalue. 
8. Upon refuſal of a Clerk to be admitted, 


| Nat br. 35.1. 15 Eliz. Dyer 327. pl. 7. for of 


this the Patron cannot take notice , nor ſhall he 


preſume it. 


But Crookg 18, Hen.7.49. pl.2. per Frowick, if 
it be a Spiritual Patron, then it js not requilite to 
venotice, becauſe he is preſumed better know- 
ing in ſuch matters than a Lay-Patron. 
Sq for Avoidance per Creation of the Incum- 


bent to be a Biſhop, Cefthon, or Death , Dod. 


T 3 & 


RS 
EO 


% © TS 


" Giles Inpedit. b 


& Sud. 116, B.'$ Edw. "Yy 15. Duere” of. 


Death. 

Aﬀeex privation the Patron grants the Advow- 
ſon to A, the Ordinary collates 4 ; he cannot be 
remoyed, for notice ought not to' 'be given him, 
for it was void to all but the Grantor 3 for the 
Ordinary js not bound to take notice of the Grin 
to A, becauſe it is a private a& , Mich, 42 & 

Fliz. Com.Bax. Rot.3579. Leake againſt the Biſhop 
of Coventry, | 

| Notice js to he given asto the Lapſe 'only, -for 
as to the preſentation, the Patron may be put out 
of the poſſeſſion of the preſentation or ſome o- 
ther cauſe, although no notice is given him, Paſeh. 
39 Eliz. Com. Ban, Seriven verſus Epiſcopum 
Lingoln. 

A Parſon ſhall haye a Qxare Impedit for the 


Vicarage, for of common right it belongs unto 


him to preſent, Nat.hr.33.U. 

For if the Vicarage be void, and the Parſon be | 
made a Biſhop, yet he ſhall preſent , for it was a | 
Chattel veſted in him whilſt he was Parſon, Nat. 
br.34.N. 24 Edw. 3.26. ©. 

A Parſon Imparſonee or Incumbent, ſhall heave 
a Quare Impedit, 17 Edw. 3. $T- pl. 25. for the 
Vicarage. : 

For a Prebendaxy, although the Prebend reſi gn 
after uſurpation upon him, 26 Edw.3. 3. 2. 

The Chapter brought a Qwuare Impedit againſt 
the Dean, and good for their poſlciſions are ſe- 
veral. though they be one body Politick, 9 Edw.3. 
134 & fol 354. p1.33. 17 Edw. 364. 40 Ew. Ze 
38:B. Finchden,, 7 Edw. 3 . Ruaare Impedit 72 


F;k 7 
S 1f 3, 4HFYA. wo 2. 


PR Impede | 295 
ah Hoſpital which hath no Spiritual poſſeſſi- Aggregate 
ons, nether are a Colledge,nor have a Seal,yet the 

Maſter ſhall have a Quare Impedit. 

' Fora Corporation mixt, as in caſe of the King, Corpora- 
7. In right of the Crown , Nat. br. 32. E. the 19 muxt: 
Writ. 

2. By reafonof Lapſe incurred, for this makes 

him Supream Patron, Dod. & Stud. 124. B. Com. 

498. 18 Edw.3.19. 

Therefore after Lapſe accrued to the King, the 
Patron cannot preſent, Dod. & Stud. 126. A. 10 
Eliz. Dyer 277. pl.55- for the Kings Title ſhall 
be preſerved and preferred above all other Ti- 
tles. 

. Nor the Ordinary collate after Lapſe is accrued 
to the King, 17 Eliz.Dyer.339.p1.47.tor the ſame 
reaſon. 

But in caſe, where notice is requiſite, the King In his 
cannot preſent without notice, 18 Eliz. Dyer 348, own right, 
pl. 12, 22 Eliz, Dyer 369. pl. 54. for the King 
ſhall not take advantage again one, where there 
was no negligence in the party. 

Tf the Dean of the Chappel Royal preſents not 
- within fix months, the King ſhall preſent , Naz. 
br.34.F. 27 Edw. 3.84, Chappel-Royal is the 
Kings Chappel, or of his foundation, and he is 
inſtead of the Ordinary. 

A Parſon created is a Biſhop , the, King Creation 

ſhall preſent, 21 Ed. 3.31. pl. 14. & fol. 41. 
11 Hen, 4.37, vide 6 Eliz. Dyer 228. for the Pa- 
tron could not have preſented till the death of the 
Parſon, and fo here is but putting in one perſon 
. for another, and fo he hath no injury. 
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| Quare Impedit. ED, 
21 Edw.3.3. pl: 13. the Writ was, quia per- 


* 


longed toa Biſhoprick,ſede vacante. | 

The Count, Lib. Tatra,53o.C. fed. 15, - | 

And the King needs not ſay in the Count , for 
that the Temporalties were ſeized, 42 Edw.3. 7. 
Pl. 27. ſor that ſhall be ſuppoſed ; for by the 
death of the Biſhop the Temporalties are imme- 
diatcly in the Kings hands. OE In 

If a Church be yoid during the time that the 
Temporalties are in the hands of the King , al- 
though he makes reſtitution of the Temporalties, 
yet the King ſhall preſent, Nat.br, 33.Nc Stanford 
44 Edw.3.17. pl.8. 18 Fdw. 3.22. pl. 39. -forit 
was veſted in the King by the vacancy, whilſt the 
Temporalties were in his hand, 

If the Church become void , and the Biſbop 
dies, the'King ſhall have it, and not the Execu- 
tors, Nat. br. 33.2. 9 Edw.3.2, Duare Impedit 11. 
becauſe the King is now Patron, and finds the 
Church empty. 4 

And although the Biſhop collate, Nat. br. 34. 
RK. 11 Hen. 4.9. 4. 24 Edw. 3. 30. 44 Eaw.3.3. 
for that makes not the party collated to be Incum- 
bent, but his Induction. 52a | 

But if he die after, InduRtion , although it be. 
the ſame day, the King ſhall not have it, 44 Edm, 
3-3: for then the Church was full. | 
" If a Lapſe accrues to the Biſhop, who dies, the 
King ſha 


«. 4 


vacanty, and good, when a Living fell, which bes 


. 


ll preſene, 25 Edw.3.53. p1.20. for he is 
jn place af. the Biſhop, - 7 

* If a Lapſe accrues after the death of the Bi- 
ſhop, the King (hall preſent , Not. br. 34. G. 


| before was outlawed, and preſents fer permiſſion 
_ of B, the King ſhall preſent, becauſe the preſen- 


'» . hadnota compleat preſentation befoxe,Coke 9.part, 
. Holes caſe, . vide Regiſt. orig. 31.B, for his Clerk 
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| Quare Impedit, oe: 297 \ 
in reſpe@ of the Temporalties in. bis hands. _ 
* ,So if he have judgment tg have the Tempq. Outlawry. 
ralties, 21 Edw.3.29. for that isall one as if he 
were in pofſe{hon of them. | 
© By Outlawry of the Patron in a perſonal Ai. 
on, the King ſhall preſent, Nat.br.34.R. 8 Rich.2, 
Drgre Impedit 200.21 Hen.b. 56. if the Church 
become void during the Outlawry. @uere, if 
afterwards the Outlawry be. reyerſcd before the 
King preſents, 

A enfeoffs Bof a Mannor, to which, &c. and 


tation is a Chattel, 5 Hen. 5. pl. 4. and was for- , 
feited to the Kipg by the Outlawry. 4 
For Simony, upon 31 Eliz.cep.6, Y 
k The Pleadings, No. Lib.latr.405.C. ſed. 516. 

D, $3 I.D. ; 

Note per 25 Eqw. 3. cop. 1. the King ſhall not Note. 
preſent in anothers right , but for the Avoidance 
in his own time, 11 He#. 4.7. pl,16. which is in 
his own right. | 

Note, if the King preſents one that dies before . 
InduRion, the King ſhall preſent again , for he 


was never in, 
But if the King haye title hac vice, and another 
preſents A, which dies, thc Ring hath loſt his 
turn, Coke 7, part. 28. Backerviles caſe, No. Lib. 
Tatra. 489. A. for he was to have but this nume- 
rical preſentation, and is not like the having of 

the next preſentation. 
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ich be- 


vacantis, and good, when a Living fell,wh 


longed toa Biſhoprick,ſede vacante. | 
The Count, Lib. Intra,530. C. fed. 15, - 


And the King needs not ſay in the Count , fax 


that the Temporalties were ſeized, 42 Edw.3. 7. 
?l. 27. ſor that ſhall be ſuppoſed ; for by the 
death of the Biſhop the Te<mporalties are imme- 
diately in the Kings hands. _ | | 


If a Church be yoid during the time that the 


Temporalties are in the hands of the King , al- 
though he makes reſtitution of the Temporalties, 
yet the King ſhall preſent, Nat.br. 33.Ns Stanford 
44 Edw.3.17. pl.S. 18 Kdw. 3.22. p(.39, -forit 
was veſted in the King by the vacancy, whilſt the 
Temporaltics were in his hand, © 

If the Church become void , and the Biſhop 
dies, the'Ring ſhall have it, and not the Execu- 
tors, Nat. br. 33.2. 9 Edwp.3.2, Duare Impedit 11. 
becauſe the King is now Patron, and finds the 
Church empty. = 

And although the Biſhop collate, Nat. br. 34. 
RK. 11 Hen. 4.9. A. 24 Edw. 3. 30. 44 Edw.3.3- 
for that makes not the party collated to be Incum- 
dent, but his Induction. =D 


But if he die after, Indution , although it be. 


all not haye it, 44 Edm, 


the ſame day, the King 
3-3: for then the Church was full. 
" If a Lapſe accrues to the Biſhop, who dies, the 


King ſhall preſent, 2.5 Edw. 3.53. p1.20. for he is 


- » e 
» 


— 


In place af. the Biſhop, - 
If a Lapſe accrues after the death of the Bi- 
ſhop , the King (hall preſent , Nat. br. 34. G. 
24 Fer As Fd Deg : in 


= Edw. 3.3-. pl; 13. the Writ was, quia per- 
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|  Quare Impedit, _—_ b 
in reſpec of the Tempoxalties in. his hands. 
* So if he have judgment to. have the Tempo. Outlawry. 
raltics, 21 Edw.3.29. for that is all one as if he 
werc in pofſc{hon of them. | | 
© By Outlawry of the Patron in a perſonal Ai. 
J i on, the King ſhall preſent, Nat.br.34.R. 8 Rich, . 
* Snare Impedit 200.21 Hen.6. 56. it the Church 
become void during the Outlawry. Duere, if 
afterwards the Outlawry be. reycrſcd before the 
MK Kingpreſents, 
|| A enfeoffs Bof a Mannor, to which, &c. and 
\ before was outlawed, and preſents per permiſſion 
\ of B, the King ſhall preſent, becauſe the preſen- 
$ \} tationis a Chattel, 5 Hen. 5. pl. 4. and was for- .Y 
+ feited to the King by the Outlawry. 2 
_ For Simony, upon 31 Eliz.cep.6, I 
, The Pleadings, No. Lib.latr.405.C. ſed. 516. 
4 b, $31.D. | | 
24 Note per 25 Eqw. 3. cop. 1. the King ſhall not Note. 
preſent in anothers right , but for the Avoidance | 
in his own time, 11 Hes. 4.7. pl.16. which is in 
his own right. | 
1 Note, if the King preſents one that dies before . 
3  InduRion, the King ſhall preſent again , for he 
ÞF ' - had nota compleat preſentation beforxe,Coke 9.part, 
.. © Holts caſe, vide Regiſt. orig. 31.B, for his Clerk 
_ | Wasnever in, 

But if the King have title hac vice, and another 
preſents 4, which dies, thc King hath loſt his 
turn, Coke 7, part. 28. Baskerviles caſe, No. Lib. 
Intra. 489. 4. for he was to have but this nume- 
rical preſentation, and is not like the having of 
the ncxt preſentation. | 
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 Quare Impedit. 
\.__ Yet if one qualified to have two Benefices 
© takes another incompatible, the firſt is void by 
two years the Patron prefents-where' the King 

ought to have preſented, and after InduQiion his - 
Clerk refuſes to pay his Tenths, and this is cer- 
tified according to the Statute of 26 H.8. the Bi. 
ſhop being Patron collates, the King ſhall preſent 
notwithſtanding, for this refuſal is as it were a 
Reſignation to the Biſhop, which ſhall be intended 
a Collufion betwixt him and the Biſhop , to take 
away the Title of the King, Mich .29 & 30 Eliz; 

Come. Ban, Rot. 2299. the King againſt the Biſhop ' 

of Lincoln: 

12 Eliz, Dyer 292. pl. 70. 25 Edw. 47. the 

King preſents to a Prebendary ratione tempora- 

lium, and revokes it before the Inſtallment of the 

Prebend 3 and yet he is Induced ,, and the King 

confirms it, and after he is made a Biſhop , the 

Prebend dies, the King ſhall preſent again,and not 

the Biſhop , for the confirmation of the King 

was void, becauſe the Prebend was not in ex pre- 

ſentatione Regis, for that was revoked before the 

Confirmation. =_ - 

Nat.br,38. D. the King recovers a Prebendary, MF; 

and gives it by Letters Patents to A, who dies, | 

I the King gives it to B, he fthall have Writ tothe ÞF' 

EE Juſtices to make execution for him, viz.' of that F 

2x Court where the Prebendary was recovered, F, 

"piſſeiſce, Diſſciſce ſhall have a Qxare Impedit before his g 

| entry into the Mannor, to which the 'Advowſon 

belongs, 21 Hen. 6.9.B. 19 Hen.6.33. 33 Hens. 

33. B, Nat. br.33. Q. 24 Hen, 8. Dyer5.pl.6. Þ| 

Crooke 6 Hen.8. 169. A. Pollard ;, for the Advow- 4 

ſon was not diveſicd by the diſſciſin, , - Þ 

DY Diſſeifor Þ 


 Quare Impedit. 
- Difſciſor preſents, Diſſeiſce entersinto the Man- | 
nor to which, &c. and preſents, he hall have a 
uare Impediz, if it be within fix months, 1. 
Hen. 6. 24. Fulthorp; for by his entry he hath 
regained the Mannor, and avoided the Diſſciſors 
preſentation. 
= Addif the Diſſciſor preſents, and the Diſſciſce. 
enters into the Mannor, to which, &c. and en- 
feoffs. B thereof,, with the Advowlon, the Church 
voids, B ſhall have 2 Duare Impedit ; ; for by the 


entry of the Diſſeiſce he was in the ny - 


the Advowſon, 3 Hen.q 7. 1.33. 14 Hen. 6. 
1.52. and fo it paſſed with the Mannor by - 
Feoftmeht. : 

But 33 Hen.6. 33. Priſet to the contrary. for 
there it is ſaid, that until Recovery the Diſſciſce 
ſhall not have the Advowſon, oO 

Diſſeiſor dics ſeized of a Mannor to which the 
Advowſon belongs , the Diſſciſce ſhall not have a 
Duare Impedit ,24. Hex, Dyer 5. p1.6.33 Hen.6. 
33.B. vide 19 Hen. 6, 33. in reſpect of the de- 
ſcent, which takes away his entry into the Man- 
nor, - and ſo he muſt recover the Mannor before he 
can have the Adyowſon, 

But if it void in the time of the Diſſcifor , the 


' Diſſciſce ſhall have it, although the Diſſciſor died 


{cized afterwards of the Mannor, to which, &c. 
24 Hey.$. Dyer 5.p1.6. for there was no deſcent 
barr when che Church became void, and fo it 
was a Chattel veſted. 

A Difſcifor ſuffers a Ulurpation, Diſſciſce en-- 
ters intothe Mannor, Diſſciſce ſhall have a Quare 


Impedit, Nat. br. 36. F. 14 Hen.6.14. 3 Hen. 4.7. 


for the uſurpation is defeated by the ptr of the 
Diſſciſce, | Sn, "FE xecutox 
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* * Executar- FE xecytor of the King {hall not have a 
: SLSR GLLEET Þ ib 4 Agl: ivwgeo. 5 2% 
E- Impedit, hut the Succefforof the King, for. 
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is x Chattel Royal, 7 Hen, 4. 25 pE3. 1 Edi 
3-17. pl. 8. 5 Edw. 3. 149. Þ!..15.. which ſhall 
not go to-an Executor, for it is velted in the 
Crown. IE Cle NOM ag 
Execytor of a Common perſon ſhall have a 


. s 


»b1f 


prefentment to a Church, which'was void in the 
time of the Teſtator, glthough the Teſtator were 
but Tenant! in tail, 'Nat. be. 33.P; & UV. becauſe 
it was a Chattel veſted in the Teftator, EE 

Although the Heir be in ward to the King, 
Nat br, 33.'R. for the King in reſpeR of the 
Wardſhip ſhall not be in a better condition, than 
the Heir ſhould have been, if he had been at full 
age at the death of his Anceſtor. | 

If one recover in a 2yare Impedit and die, the 
Heir ſhall not have execution, but the Executars, 

9 Hen.6.57:N. Rolfe, for the recovery made it a 
' Chartel veſted in the Teftator. 

At the Common Law the Infant was bound by 
ſuffering an Uſurpation, 35 Hen.6.6, that is, to 
fuffer one to preſent in his ſtead, 31 Edw.3. Dwuare 
Impedit 186. 10 Edw. 2. Dare Impedit 43. for 
the Commap Law reſpets the Churches good, 
before Infants, Widows, or Orphans, although ic 
be tender of all. A 71 

But at this day he is not, per Feftm.2. cap.$. 
The Law before ſeemed too hard againſt Infants, 

. who may be preſumed not conuſant of the Law, 
and ignorant of his title. 

Unlefs he be a Purchaſer, 10 Edw.2. 2u.Tmped, 
43- 35 Hen.6. 60, Nat.br. 31,9 34. It ſeems he is 
not within the Statute : He may, if a FO, 


be preſumed not fo wel coli af His title as : 
heMadic by defeencts 1 1 Io 
: Or that the party tir uſtrþs bt xthiltted toant».- *; 
eigne title, Nat. br. 35. M. torthen the prefenta* 
lon did riot belong to thi Infanc. 
Tf he ſuffer: Uſirpation. having Y b deſcent, 
he is bount'cilful 16 Exby, 3,9 art" Tie 
prdis 62. Yor: beth Fe judged bett cx conuſatit of 
fauch- eſtate thart* of a+purchiaſed'eftate'3 and he 
might have preſented himſelf. 
_ :2And-If tr Bis *hifioricy he faffer Uſiirpation, 
md" at full age cfeoff Bof the Mannor,to which: 
&e. "yet Bſhafl'notbe-#n.s' Nat:br\54" Xx. ane 
IE-wisour of the Febifor at the time of 'the Feoff- 
went, and ſo if Paſfeth nor. | 
«Bar by 16 Edvp. 3.” Euare Impedir 67, Coke 6. 
pore; Boſwels cafe, the Infant' is alfo bolind in afl 


theſe cafes. 2 _ 

_ _ ** The Uſarpat otixtthe Cirainor Lov at bind _ w 
| a Wonka Covert, 3 s\ Hen, 6.6.Prifor, 3,5 Ediw.3. = 

.  Bliare Im pedit 186.” bl Edp. = | nk the 43+ 1 
antes: oF ten 
The hubant Jifſns! an uſarparicl,” "where the 
Woman is the*piirchaſtr , ſhe {Halter have 2 | 
Duare Impedit,' gt the” husband 'burif ſhe had =_ 

it' by deſcerit, *he! #b3if have the' nekt toro, per = 

Wethn.2.' CaÞ:; $8. br. 34 $; to pigſent. 

The husband Fon Winuts otic *Atre of his 
_ wives Mannor, tb whit an AdYowſon is appen- 
dani with the &dvowbri, the wifeirmay not pre- 
ſet, Uhleſs aftEr te*Mlience fever "the Advowſon 
from the Acre, Net.br.32. 17 Edw. 3, 5. -p1. 12. 
for thei the. Adyowſon is not appendant to. any 
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- Grantee... 
* Ix. of the 


another, 


King 3 —_ 


Hen. 7.7. 18 Edw.3-224: 
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one Title to ws py nee way 10 the Kin Dyer 269. 
pL 19. ..9.Edw.3. 26, Stemfard.: Prerogat. 4416 
Pale, ifor if he have 
two , the Grant ſhall not; be taken to twa: in- 
ten TH > | {100 
For if. he had ewo Titles ks Grantee ſhall:not 
preſent, 13 Eliz. Dyer 300. pl:36, 18 Elis. Dyer 
300. pl. 36, Elis. .Dyer 348-1. 12. for it is in- 
certain which Title Was: granted, nor can-;be 
known with what Title he preſents, 4s 
But's Edw..3. 348. pl. 24. the orders of.. the 
Templers were diffolved, 18 Church. belonging, 
to them to- preſent to voids , and after the Ada 


iven to, t 


oa] dehingaige 35 pendant to: their .mannors, .were 
0 


ſpitallers per Parliament.z- the 


ing ſhal it have the preſentation, for. here the 3 


Kirg hid but-one Title, and alſo a&ts of .grace 
ſhall beconſtrued largely agaioſithe, King. bd 

A Common perſon grants Advowſonin Fog 
when the Church was void, ;t Grantee ſhall cot 
have” the preſentation, bee ſe it is 2 .thing. in 
aQtion, 11 Hen.4.54. w ch pes not in grant; 
may. paſs by AQ of Farliam : 
 Soof a F eoffment IIs SY, 3s which an Ad- 
vowſon i  appendant, 24. Elrz is. Staffords caſc,.the 
Charch bcing voidat the WE: ne, es F, the 
Feoffment. | ot | LE” 
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"Dor Inpeliſh 


Feoffor enters for the Condition broken, .the . . _. 
Fcoffee ſhall, preſent, becauſe it is a Chattel veſted © © 
in him, 24 Edw.3 before the entry of the Feoffor. I" 
If there be a Feoffment of the third part of a i 
; Mannor, the Feoffee ſhall not have the third Pre- | C 
ſentment, 6 Edw.3.215, A. for the Advowſon is 
pot appendant to it, for it cannot be appendant by 
parcels. : 

Unleſs it be with three preſentments, 9 Edw.z. 
341, pl.31, viz, where three preſent , to the Ad- 
yowlonby turn. Q. 

Grantce of the next Avoidance ſhall have a 
Quare Impedit, 39 Hen. 6. Quare Imp, 95. for he 
hath-a good Title to preſent bee vice. © 

The Count, Lib, Intra. $20.D. S | 

And if the Grantee of a Mannor to. which I 
an - Advowſon is appendant, levies a Fine of 
the Advowſon, yet this puts him not out 
of poſſcſion of the Advowſon, 1 19 Eaw. 3. 
Quare Imped. 154. becauſe it puts himnot out of 
poſſciſion of the Mannor to which it appertains. 

Grantee by Parliament ſuffers a ufurpation'; 
this doth not put him outof poſſeſſion, 16 Hes. 
7.8, Keble, becauſe he is in by Title of fo higha 
nature, which ſhall not be. I 4 by an ordi- 

' nary a& of the party. | 

Grantor by Fine uſurps 3 this ſhall not trouble 
the Grantee, 31 Edw. 1. Quare Impedit 187, for 
a'Fine is of a high nature, and barrs the Conuſor 
of all right. 

Tenant in tail for life, or years, grants their E-= 

4 Rate in an Advowlſon, the Church voids,the Gran- 
3 te ſhall preſent, becauſe it is a Chattel veſted , 9 
4  Edw 3.366. pl.4. in the Grantee during the eſtate 
tail, and tor lite, . If 
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| _._- afferwards born {hal not have a ®nare mpedit, 
E 11 Edwv.3 Duare Impedit 138. for he was notin 
E: 4... ye Ld; Dare Impedit 138. for he was notin | 
4 ' _- 


Fern ae 


| Founder. A Founder of aChurchſbalt have a Quore Im- } 
| pedit of common right, for he is preſumed Pa- * 

: tron, and becauſe he enters upon the diffolution, . 
i2 Edw.4.30.4, Catecby.. Qs -'. 1... 

Joynt= . One of them, vis. Joyntepants, ſhall not have 


a Duare Impedit againſt the.,other, Nat. br. 34. UV. 
14 Eliz.Dyer 304. pl.54 3$;Hen. 6.11.B. inze- 


3 


ſpec of their undivided and undiftioguilhable in-+' 
. Nor againſt, aStranger 3 but they muſt joyn, | 
orelſc the Dilturber might be twice ſued for oas of 
M—: ..; 2c mr 
© Byt rom one pleads Joyhtenancy of part of 


the Advowlon ;. the Plaintiff ought to entitle 
himſelf to the whole Advowſon, or (hew that he 
is Incumbenc of. all, 31 Hex.6.5z.B, _ Þ 

Joyntenancy of part is no Plea, 14 Hex. 6. 14« | 
14 Hen.4. Joyntenants 32. for it cannot be; for | 
Joyntenants are ſciſcd per my & per fort. I 

Joyntehant preſents ſole 3 this ſhall not put” his + 
Companion outof poſſeffion, 37 Hen. 8. 13. for 
jt ſhall be intended, he intended it not but to pre» 
ſent (o, as the Law requires EE 
* But 11 Hen. 4. 44. Hanford e contra, Ergo quere, 

If- they make compofition, andprefent accord- Þ} 
ingly, yet afterwards, if onebediſturbed, he ſhall }_ 
not haye an Action without his Companion, 20 

dw. 3.752. tor that compoſition + concerns . not 
Strangers, but is only a private a& betwixt them- 
ſelves. | | Notni- 


- 
6 # 
* 


: a+ 25k 


QOuavre Impedit. | 


. Nominator to a Living ſhall have'a Dare Im-:Nomina- * 


pedit againſt him that preſents, 'Nat.br.33. A. be-' m_ - - 


cauſe by the Nomination he had' the fruit of the 


Advowlſon, 14 Hex. 4.11. pl.g. 14 Edw, 4.2-pl.. 


2. 32 Hen. 8. Dyer 48. pl. 16. 22 Edw. 3.77. pl: 
103. 24 Edw.3. 69. pl.78. And the Writ ſhall 
be general, Nat:br.33: A: 24 Edw:3.69. pl.78.as inn 
cafe of Patronage. | 

| For if it be { Nominare] this ſhall. abate the 
Writ, 14 Hen. 4.11.21 Hen.6.17.4. for the Law 
takes no notice of ſuch a term 3 but the Count 

ſball be ſpecial, Nat.br. 33. 4. and ſet forth the' 
whole matter how he is enabled: 

For in 14 Hen: 4. 11. per Hill. Nominator is 
in a manner the very Patron, and (o taken notice 
of in Law as ſuch, 24 Edw.3. 69. 

A grants to B that he (hall have the next No- 
mination to the Church of D when it is void; 
and that he ſhall preſent his Clerk/to the Biſhop, 


if the Grantee be diſturbed,he ſhall have a Qrare 
Impedit, for ke is the Patron hae vice by the words- 


of the Grant, Crooks 2 Hen. 8: 161. þl. 1. per 
Read. | | 
The eldeſt Parcener ſhall have the firſt preſent- 
ment, Nat. br.33.L. 38 Hen: 6.9. pl. 19. Do@.-& 
Stud. 115.B, Nat.br.34.U. Crooke 12 Hen.7.T. 4; 


aid fo in order by tutns, it thete- be more than. 


two. 


| So the Husband of the eHeft being Tenant by | 


Courteſic, Nat.br.33.L. 5 Hen. 5.10. p1.24. for he 
is in upon his witcs right and title, originally. 

' So he that hath the eſiate of the eldeſt , - for his 
iotereſt paſſeth with the eſtate, Nat.br.34.7. but 
Grooke 18 Hen. 7. 49. pl. 5. by Frewicke ; if he 

T;- 


grant - 


zog 


Parceners: - 
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 Qunte Impedit: 
-grant this when the Church. is void-before any 
 preſengment by him z the Grantee ſhall not have 
_- thefirſ} preſentment , becauſe he is a firanger in 


blood,. and the Feoffee cannot claim that privi- 


ledgein Law. | | | 
;; Where a Parcener grants his Eftate to Þ ( the 
Church-being void) yet the Parceners ought to 
joyn ina Dware Impedit, 11 Hen. 5, 54. in rcſpe& 
_ of 'thcix. joynt right; and title at the time of the 

he, pleading of a Partition between Parceners, 
No..Lib. Iatra. 468. B, & C. 

If they make partition to preſent by turn, and 
the youngelt dies, his Heir in ward to the King, 
he, viz. the King, ſhall preſent during the Non- 
age, 21 Edw.3.32.p1.14. 22 Edw.4. for his ward- 
fp ſhall noc make him loſe his right co pre- 

ent... - | | 
' Parceners agree to preſent by turn, this is a 

gond. partition as to the poſſeſſion, 20 Edw.3., 
Dxare Imp.63,65. viz. of the Advowſon. 

_ Bur Net. br. 33 L.econtra, becguſe the Inhe- 
ritance is not. Quere ergo. | | 

. DeG.& Stud; 11, the King (hall have the firſt 
preſentment, the cldeſt the ſecond. Qzere in what 
Caſes. - INS 

But 38 Hen. 6. 9, pl.19. the Iſſue of the cldeft 
Coparcener was in ward to the King, there three 
others by their pleading (hew a partition of - the 
M annor in Carvel, <xcept the Advowſon, and fue- 
t-> the King to preſent, after the fourth ſues for the 
Advow(ſon ; the Iſſue of the eldeſt ſhall preſent, 
beezule the preſentment of the King was jn right 
of themall, and not in-right of the-turn of the 
Iluce Upon 
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Ouare Impeait. 
Upon compolition to preſent by-turn, if it be 
inrolled in a Court of Record ,* they ſhall have 4 
Scare faciai one. 3gainſi the other, when their turn 
comes to preſent; Nat.br.34:H. 21 Edw, 4.6. pl. 
5 6, B. : | | 

So againſt a Stranger that uſfurps in their turns; 
if the partition be ot Record only,the Law takes 
no notice of ir, Nat. br. 36. C. bdthey may joyn 
ina Dare Impedit againti a Stranger, for the Law 
takes notice af their joynt title, and alſo preſent 
in common 3 but by this the compoſition is waved; 
 Nat.br.36,D, for it ſhews, they rely not upon: the 
 compolition , but hold there to that way of pre- 
_ ſentation that the Law gives them. 
The ſurprize of one Parcener thall not put the 
other out of poſſc{fſion , when his turn comes a- 
eain, for he gains no title by it, Nat. br. 34. F. 6 
Edw. 3.210. pl.13-. 7 Edw. 3: 239. pl. 27. 17 
Edw. 3.38. pl.10. 30 Edw. 3.15. pl.1g. 

Although that it be gnade by the King in right 
of one Parcener, being in ward to the King, 
22 Edw.4..8, for the ſame reaſon. 

My Procurator preſents as to his own Advow- 
ſoo, as Procurator to me; by this I ſhall have a- 
gain the pofſefion , and out him, Nat. br: 35. 0s 
17 Edw.3.60.pl-60. for by preſenting as my Pro- 
curator he acknowledgeth my right. 


Recoverer in right of an Advowſon ſuffers an Regoverct? 


uſurpation, he ſhall not have a Qzere Impedit, 45 
| Edw. 3. Quare Imped. 139. becauſe he was not 
in aQual poſſeſſion of it by the Recovery , and {0 
hath but a meer right ſtill. 


| Tenant for life or years of an Adyowſon ſuffers Reverſio- 
an uſurpation, the Leflor ſhall not be aided by-ner- 


V 2 his 


Procura- 
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Queen, 


Lord. 


tothe Pati onage, 


OE SINE 
Ret 


Quare Impedit,. 
his own, Weſtm.2, cap. 5. forit is a fault to lett it 
to ſuch -a Tenant: = FODA 
But bis Heir ſhall be, Nat.br.31.G. 'for he is in 
no fault. | | 

But 33 Hen.6, 12. pl.3. 34 Hen.6. 27 pl. 8. e 
contra. Ergo quere. | 

'Tf Tenant for years or a Gardein brings a 
Quare Impedi®, and a Writ be awarded to the 
Bithop for the Defendant, yet the Tenant of the 
Franktenement is not out of poſicſion, for the 
Preſenteeis in by courſe of Law, 50 Edw..3. 14. 
B. Coke 6, part. 50. B, B-ſwells caſe 3 and there- 
fore the Tenants cr Gardians intereſt ſhall not be 
prejudiced. | 

The Queen ſhall have it alone , becauſe ſhe is a 
ſole perſon exempt by the Common Law , and 
cannot 'joyn with any in a Suit; and the Writ 
ſhall not ſay unde queritur, becauſe ſhe ſhall not 
find Pledges, 18 Edw. 3, 2. pl. 6. for it were 
diſhonourable for her to tind Pledges, for ſhe ſhall 
be preſumed to be ſufficient, and fo deal juſily 
with all. SI2T 1 

'The Lord that hath an Advowſon by Eſcheaf, 


L2 


ſhall have a Qzare Impedit, the Count, Lib. Intra, 


500.D, in reipc& of his Title accrued by Law. 
- If an Abby, - which hath an- Appropriation, be 
diſſolved, the' Lord that hath the Mannor to- 


which it was appendant ſhall have a Quare Impe- 


dit to preſent to the Advowſon, Nat.by. 33. K. 
Coke 2.part.4.7. B; Canterburies caſe, 21 Hen.7.4. 
B. Frowick, 20 Edw.4. 14. B, Com. 501. Gren- 
dons caſe; for by the diſſolution the Appropriati- 


'on is extinguiſhed, and the Lord in of his old right 


» 


Tenant 


Quare Inpedit. : 399 


;. Tenant in tail ſuffers an Uſurpation, he hathno Tenant in; 
cmd for it was his own. Latches to ſuffer it 3 Tail. | 
| but his Iſſue ſhall:have a Qzare'Impedit, 49 Edo. 

3-14. pl.9. This is by the cqu:ty ot Weſtm.2. cap. 
$. Coke 6.:part.50.B. Boſwells caie,: who {hall nat 
be prejudiced by his F athers a&. 

Tenant in tail. of a Mannor to which an Ad- 
vowſon belongs, enfeoffs 4 of the Mannor, which 
grants the Advowſon to B, 'and re-enteotfs:the | 
Tenant intail 3 che Iſſue hall-not have a Qeare 
Impedit, becauſe the other had no-remedy, , Nat. 
br.35. B. 19 Hen. 6.30. and fo. {hall ;notbeina 

' better condition, and. by the Grant-of the Ads. 
vowſon apart it ceaſeth to be appendant. 

Tenant in tail leaſes his Eitate over,the Church 
voids, he dies, the Ifſue in tail ſhall preſcnr, \g' 
Edw.3.10. and not the Lefſce, af .the Mannor ;- 
for the preſcntationiis not comprized in- the Leaſe, 

Tenant in tail ſuff-rs an Ulſurpation betforg 
the Statute , 'the Iſſue (ſha}l not, have a Quare Im- 
pedit after the Statute, 8 Ede;2. Quare Imp.167.; 
for before he was in no-better a condition than-his 
Ariccſtor, and the Statute was . made for the be» 
nefit of the Ifſue in tajl. 

Tenaat in Dower ſhall have the third preſent- In Dower, 
ment, where ſhe is D»wable of. the Thirds., Nat. 
br.33.L, 33 Hen.S. br. Preſentment 55; 15 Hen. 

7.17. 2 what ſhe ſhall have when ſhe. is Dow, . 
able of the half,, during her Widowhood, by the 
cuſtome of Gaycl kind: ; I 

So if (ſhe haye the third oart of a Mannor ta 
which an Advowſon belongs, Nat. br. 34. Q 6 
Edw.3.215. in the reſpeR ot interclt in the Man- 
ngr, proportionable tO If. 


REN tf 


V.'+- Tenant 


916 Quare Impedit. 
*  Forlife. Tenant forlife ſhall have a Rvart Inpedit | in 
_ = mas reſpe of his Freehold. 
The Count, Lib. T1tre.513 As 
"But if he ſuffers an Uſurpation, he tha?! not 
- have a Quare Impedit at any time after, 22 Hes.6, 
i 26,.B. for it was his own Latches to ſuffer i it, for 
E. he might have brought his Ow Impedit upon 
F the firſt difturbence. 
For years. Tenant for years ſhall have 4 a Quare Impedit.al- 
4- though he doth not preſcat within the term, Nat. _ 
E br.34.B. 9 Edw.3.338. pl.6. 39 Hen. 6. 39; vis. if - 
P the Church become -void during the term , and - 
IF ary Lapſe incurred, for it was a Chattel Ver 
fie 
In com- © \ Tenant in common ſhall not Sicep it without 
' non. his Companion, Nat.br. 34-V. 14 Eliz.Dyer 304. 
| Þ1. 52. 33 Hen.6.11. B. inrcſpect of their com- 
mon intereſt, and that the Diſiurber may not be 
doubly vexed, # 
Traverſe. He that traveyſeth an Office, and: hath the Land 
fn Farm\ſhall favethe preſentment, if che Church 
be yoid during the time of his Leaſe , ſdit be 
found for him, although no mention be made. of 
I the Adyowſon, Nat.br. 34.P. __ ir goes with the 
We 7-  Eand. = 
” Note. ** Note, that the: King upon 'an > Office found for 
: | him, ſhall not put the Patron out of poſſe{lion, 
- without admiſſion and infiitution of his Clerk ; 
Coke. 9. part. 96, A. Reynels cafe ;. for that is the 
only way to gain poſſcſſhon-of 'an Advowſon,. and 
af Office may not be true, forit: is traverſable. 


Againſt 


Quare Inpedit. 


Againf whom a Os Impedic lies, He] 


 TItlies againſt of, EA fole, 29 Hen, 6. $7; 19 Patron 
Hen.6.67. pl. 14. & fol. 73.pl. 1. &.fol.75. pl, 5. ſole. 


But then the Incumbent ſhall not bs remoyed, 
29 Her. 6. 57. 7 Hen. 4. 34. for it he be, it tes 
alſo againſt the Diſturber. }. . : © 

Unleſs there be no Incumbent at the tims. of 
the Writ brought, 29 Hen. 6. 57. 19 Hen, 6.67. 
pl. 14. & fol. 73. pl.1. & fol. 75. pl. 5. for. then 
wa Patron only muſt neceflarily. be the Difur- 

r 


If it be 2gainſt an Incumbent ſole it ſha} abae, " TETIOY 
3 Hen. 4.2. Quare Impedit 113. 41 Edw. 343, bentiote. 


Br, Dare Imped. 24. vide 47 Edw. 3.10. fo he 
comes in under another mans right, who mult be 
named in the Writ. 


But note. this is intended when the Taheritance, Note. 


eſtate or intereſt of the Patron in the Patronage, 
is to be deveſted by the Judgment, for otherwiſe 
he ought not to.be named, Coke 7. Ppart.26;B. _ 
Halls caſe , for it concerns him -— to be made 3 A 
party. 

When there is no Patron, the Writ (hall bes ""_=_ 
gainſt the Incumbent ſole, 13 Hen. 8.12. 4 Hen. 
8.3. for there can be no other Difiurber but he, 

When the King preſents , it lies again(i the In- 
cumbent ſole, becauſe the King ſhall not be ſued, 
Coke 7.part. 26,B. Halls caſe, 92 Hen. $.Dyer 48. 
pl. 16. 24 Edw. 3.77. pl.103. Crooks 19 Hene7. 
53. pl.g9. But by Petition he may be ſued too,and. 
the Law intends he will do all his —_— right 
without ſuit. | 
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E 212  Quare Impedit. 
Plaintiff. Ir ies for the Defendant againſt the Plaintiff, 
if the Clerk of the Defendant be not inſtituted, 
| Natbr,35. C. and he be diſturbed by the Plaintiff. 
It ſeems this is meant where there is a croſs Suje 
betwixt them. ES SO  aths 
'But not of the ſame preſentation, if the Plain- 
tiff ' have brought his Writ, 19 Hen. 6. 67.pl. 14. 
&- fel. 73. pl.1. fol.75.pl.4. '22 Edw.3. 4.pl.1o. 
for he that firſt commences his Adtion ſhall firſk 
determine his right. TS” 
- Sheriff, ©**"The King grants a.Free Chappel to B by Pa- 
"tent; if the Sheriff will not put him into'poſſcili- 
E on, he ſhall have a @uare Impedit againſt the 
Is Sheriff, for this is in the nature of a Lay fee, and 
= | + Helongs not to the Otdinary , and the Writ ſhall 
begeneral, 14 Hen.4.11.pl.9. Haukeford , as in 
other Dare Tmpedits , but the Count muſt be 
ſpecial, as it ſeems. oe aro 


- Quare Impedit, of what diſturbances it lies, 


* Difturber. '' If a Diſturber preſents three times within the 
 _ fix months; DOuare Impedit lies for the former, 
Nat. br. 35. R. of the Preſentations 3 for there 
began'the firſt cauſe of ation. | 

' The Ordinary refuſes to grant a Fure Patrong-. 
145 to try the Title, or' to admit the Clerk,”a 
Dnuare Impedit lies, 33 Hen. 6.12.32. 34 Hen.s6. 
4 £1. 35 Hex:6.38. for this is a diſturbance to the 
= x Preſentation, Bs Fo 
8 Soif it be Litigious, and the Ordinary admie 
a Clerk without awarding a Fure Patronatus, 22 
A Hen. 6.25, Bre. 83. for this is todiſturb by fore- 
= >, RS, 
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Quare Taped. 


: Soif he do not moe him wichin convenient - 
* . time, 22 Hen. 6. 29, for delays are diſturbances, 
and accounted denials 3 ſor Juſtice oughe to be 
ſpeedily done. | 

The Biſhop refuſes to admit. the Clerk, becauſe 
jt was firſt found for another ina Fure Patronatus ; ; 
this is a diſturbance, Nat. br. 35. G, for he is nog 
, to take notice of. the Suits between the parties. 

Unleſs the Admitras be delivered to him, 21 
Hem. 6: 44. for that is the A& of the Court , of 
which he is bound to take notice, 


* QuareImpedit, of what things it lier. 


""_u_ it one had been diſturbed before the Star 
tate,.yet ke ſhould have had the Writ, becauſe the 
Statute refers before as well as after, 6 Edw. 3+221, 
I. 51. 
7 The Count, Lib. Intra.646. C. 
It lies of a Chappel, 22 Hen.6, 25. B. antea, Chappel - 
And it lies by Weſt 2. Cp. 5+ Lib. Intr.52.4. A 


ſed '2, 
The Writ ſhall be Preſentatum. ad Capellam | 
liberam, Nat. br. 32. H.8. SSBOGHHY 


6 "But if the King brings a Dare Imfpedit of his 
'* Free Chappel; it ſhall be preſentare' ad Prebendam 
in his\ Frank Chappel. Nee: br. 33.6 16 Edw. 33s 
nota differentiam. 


It lies.of a Deanary, 17 Edw.3 49. Deanary. 
' Irlies of Domus Santii Martins, in Briſtol, Nat. 
bx. 33 'G; ** Domus S, 


It lies of an Hoſpital, Net. by. 33. G. pro Weſtm. - Hoſp | 
2, cap.5. the Count, Lib, Intra. 506, C, Sed. 1 Et 


becaulc the y are all preſentative. 
TP It 


314 
Dt Medie- 


Prebegd. 


_ pate Advuge 


Quare Impedit. | = 

Tt les not. de medictate Advocationis, neque de [ 
Advoeatioue medietatis Ecelefie , Nat. br. 33. 4..'Þ 
33 Hen.6.11.B. Prifot , vide 4 Hen.6.15, B. for |} 
ic muſt be of an entire "thing , Or at leaſt ſo "ub 1 i 
poſed by the Writ, for the Law takes no notice } 
of ſuch moieties. 

But in ſuch cafes the Writ ſhall be II 
(ſcil. ad Eccleſiam) and not ( ad medietatem Ec. 
cleſie;) but the Count ſhall be ſpecial , and (et 
forth ſpecial Title, Coke 5. part. 102. Winſors 
caſc, 16 Edw.6. Dyer 78. 1.44. 

But where there are two ſeveral "EVULY and 
two feveral Incumbents of the fame Church, 
within one and the ſame Village , fo that the Ad- 
vowſpn and Church are ſevered in right and poſ- 
ſcſfion, there one Patron may have a @uare Hnpedl 
de medietate Eccleſie , Coke 10. part, 135. 
Smiths caſe; for there their Titles are en- 
tire. 

21 Hen. 6. 4. pl.$. in fine, One perſon ſays 


that he \ was Parſon but of the Moicty of the 


Church, and good, 7 Edw. 3.246.pl. 24. Duare 


Impedit of the Moicty of the Church. 
. Ic lies 'of a Parſonage, and the Writ (hall bead } 
Eeclefiam, becauſe Eecleſia is intended of a Par- 


ſonage, Na. br. 32. H. vis, the poſſeſſion of the 
Church, Glebe, and Tiches. | 

It lics of a Prebendary, per Weftm.2. cap.5. 

The Count, No, Lib. Intr. 507.6. 

The Writ ſhall be ad Prebendam, Nat.br.32.H. 
40 Edw, 3.17. pl.7. but it ought to ſhew the 
name of it, 40 Edw. 3. 17. to make it more cer- 
tain, for elſe the word is too general. 

t. 


% 


Quare Impedit. 


1 The Writ ſhall be quod permittat eum pre- 
TJ  /entare, and yet the King gives it by his Letters 
, ters Patents , Nat. br. 34. G. but it ſees ſuch 
Writs were but of pxiſue #empr. 
It lies of a Vicarage, per 2. Weſt m. cap. 5. VISA 
Vicarage to be endowed. . 
The Writ ſhall be ad Vicariam, Nat, br.3 2. 
which the Law-well takes notice 'of. | | 


# , 


The Count in a 'Quare Impedit. | 
He. that brings a. Quare Impedit i in his count 


his Anceſtors , or in'him by whom he claims , 
Nat. br.33.H. 

7. Unleſs amanerc& a new Church, for FE 
the Count ſhall be ſpecial, Nat. br. 33. 17 
Edw.3.12. and ſhall ſet it forth, to make it ap- 
poor he cannot alledge a Preſentment.- 

11-25 If he recover in a Writ of right, then he 
| may alledge the preſentation i _ him apainſl whom 
he'xecavered, Nat br.33. 7. 

Or he may have this Writ, ER alleadging 

any: preſentation, for he may count upon the Re-- 


: Orif herecover in a. Qzare Impedi, the lame 
1 Law, 42 Edw. 3.8. pls. y 
1 3. He may alleadge ſeifin in the, Sung, | 
Net br, 33. 7. 17 Edw. 3. 60,875. which is, as 
it byere his own ſcifin, 


He 


| cord, Nat. by. 36. A. whereby he recoyered, and - 
4 that makes it appear the Preſentation belongs to: 


= 


3s. 


It-lies of the Subdeaconry of Tork, Nat. br, Subdea- 
24. G, becauſe preſentative of right, as it ſeems, OY 


Vicarage? 


ought to alledge a Preſentment 1 in himſelf, or ig 


"Our Impedir . 


to ſbew that''the Preſentee was inſtituted , al- 
though that ' it was againſt a Common perſon , 

for without Inſtitution he had no'fruit of his pre-_ 
ſentation, and fo' it is as' nul. Eut againſt the 
' King he ought to'ſhew that ' he was Induced, 

391" Com.528. Bickfeys caſe, Coke 6. part. 49. Boſwels - 
caſe; for a man muſt "make'a full and compleat 
Title againſt the King. 

And ſuch preſentment ought to be within me- 
mory, 17 Egw.3 I9. Agere of the Law at this. 
| ay. 

' Preſentati- wot for life alleadges ths preſentation in 
on in his _ pj afclf, and good, ' Coke 51 pers. 37. 8 Hens, 20. 
OWN Name. : 
in reſpe&- of his Free-hold. : 
'Of the preſfenitition of Tenant for life , vey: 
Coke 5.part. 97,98. | 
b-. - For years, 7. Edw. 4.20. 22 Edv. 4. 9.B, 
x + In Dower." © 
3 By the Courtelie. | 

At Will, 5-Hen.5.3.pl.6. 

Prey = arc the preſenements of him that ay 
E & @. © 

K The King grants the Advowſon to A, the 
I ' Charch being void, and preſents,” 13 Eliz. o 
330. pl. 36. by Lapſe, 21 Eliz. Dyer 364. pt« 28. 
and good; for his grant hinders not, ou he x pre- 
ſents by Lapſe upon another title.” 

I But the ifſue in Tail ought to  alleadge pre- 
K ſentment in the Donor , becauſe” he derives' his 
I title from him, or he may alledge ie in himſelf, 
Com. Manxel; calc Aol. B;: oonntt: 

-If- it be: Hleadged ia the Des or Donee, 
Leſſor or An it is not double ; b:cauſe the: 


'#  - Hethat alleadges Preſentation in himſeIf;oughe | ; l 


2» 
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| Quay Impedi z. 


4 Co Preſentment of the Leflor or Donor is only tra- Preſent 


yerſable., and not of the Lefſce or Donee, Coke 
5, part. 99. A. Northumberlands caſe. 


For the Lefſee ought regularly to alleadge it hee 


in the Lefſor, Coke 5. part. 98.4. 


Yet, if he alleadge Preſentation by himleltf it 


is 200d, 8 Hen.25.4. 

But in the Judgment of the Law this is the 
Preſentation of the Lefſor, Coke5.part.89. and fo 
taken notice of what ever he alleadge. 

A Purchaſer may alleadge it -in him whoſe E- 
ſiate he hath, becauſe he derives from him, 13 
Hen.S. 12. pl. 2. 2 Edv. 3. pl. 29. 1. 6 Edw.3, 
204. pl.7. Nat.br. 33. H. 

He that brings a Wo Impedit ought to ſhew, 
ſpecially how. the Church becomes void, 5 Edw. 
4.72.B. for the Iucumbent may be removed out 
of poſſc (ion by Spoliation, Diſſeifin, or be outed 
otherways, yet then the Church is full in theeye 
of the Law. 


_ The Proceſi in a Quare Impedit , I, Before 


/ ONE 2o After. 


% 


' Vide Lib. Intra. 52. B, Sed.1,2,3, _ 7.8, 
At the Common Law it was but a Diſtreſs infinite, 
11 Hen.6,3.Martin. : 

But per le Stat. Marlebridge, cap,12. if heap- 
pears -not at the Grand Dilireſs, a Writ ſhall 
ifſue to the Biſhop, 24 Edw. 3. 37. 5 Edw.4. 
115. 7 Eliz. Dyer 241. pl.48. 7 Eliz. Dyer 241. 
pl.-1.' Nat, br.38.N. 

The fame Law in a Scire facias by the King. 
upon a Judgment in a Quare Impedit, 14 Edw. 3. 
Lu, TImped.s5. So 
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Quare impede. F 
So if the Sheriff returns a Nibit upon the ' 


| Grand difizefs, 12. Hew.4.'4. Hankeford, 21 Heu, 


on ; | 6. 56. pl. 13. 12 Hen. 6. 3. pl. 8. becauſe the 1 


_ 'ProccGis determined, vide 27 Hex. 6. 5. pl. 32, 
for the Sheriff hath done as much as he can in the }, 


_ executing of it. 


And this is for the miſchief of the Lapſe, 24 1 


 Edwp.3.37- vis. inall the foregoing caſes where- 


in there is no Laches in the Patron, nor any.de- 
lay cauſed by him. 

But if a Ni#b#l be returned upon the Saminions, 
Attachment, and Diſtreſs , quere 11 Hen. 6. 3: 
if a Writ to the Biſhop 4- thall iſfuez yet the 
better opinion there is, that a Writ ſhall iflue t6 
the Biſhop. And this ſeems to be fo upon the fame 
ground, vis. ſor the miſchief of a Lapſe. L 

And if a Qyare Impedit be againſt two , and 
one appears at the Grand diſircls, the other ' 
makes default, a Writ ſhall iflue to the Biſhop |}. 
pro querente againſt him that made default, Nats Þ' 
br. 39.B. 14 Hen. 7.19. but not againſi the other, 1 
becauſe he appears according to Law. 

Duare Impedit againit the. Biſhop and B, B 
makes default at the Grand diſtreſs , the Biſhop 
pleads that'he claims nothing but as Ordinary, 
the Plaintiff "ſhall have a Writ to the Biſhop 


againſt B, after the Count made againtt the De- '} 


fendants upon the Biſhops appearing at the Grand 


- diſtreſs, 10 Her. 6:4, Writ-to the Biſhop, 3. 


In a rare Impedit the D:tendant appears, and 
after appearance makes default, the Plantiff ſhall 
have a Writ co the Biſhop, 2 Hee. 4 I. pl. 3: 
Nat. br. 38.5, becauſe it ſhall be intended he will 


not longer defend himfclt. p 
At 


"Glu Impedir. 


© *+ At the Grand difires. the Defendant pleads _ - -;: 
- b to o iſſue , and after makes default, a Writ ſhall ' 
JF ijdue-to the Biſhop without more ado , for 'the 229 
4 Grand difircſs was ifſaable , 16 Edw, 3. Writ 
J cothe Biſhop 17. 12 Edw. 2. Dyare Impedit 
1 168. 
J - Uponadefault at the Grand diſtreſs the Plain- 
cif (hall have Judgment, Lib.Intra, 507. A. Sed. 
1,2.3. Judgment, as upon a Nibil diet. | 
The Plaintiff is Non-ſuited, the Defendant 
ſhall have a Writ to the Biſhop without making 
Title, as it ſeems 3 but the ſureſt. way is to make 
Title, 33 Hen.6.1. pl. 2. for that puts all without 
queſtion for the future. | 
.T brought an Aſſize of Darrcin Preſentment 
apainſi P, and the Afize was taken by his,viz. P's 
default, 2nd when the Afize was ſworn, T with- 
drawed himſelf; P ſhall have a Writ to the Bi- 
4 ſhop, although he was not in Court, 9 Edw. 3. 
 Darrein Preſentment 17. for ſome Judgment muſt 
7 . be, and it cannot be for 7. And although P 
T made default, yet the enqueſt might have found 
F #+for him upon ſomething} of their own know- 
| ledge. 
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1 Barr in a Quare Impedit, 1. By the Ordinary. 
'Y | 2. By otbers. © 


| The Church was Litigious, and he Collated Pleabythe, + 
' after the ſix months, 34 Hen. 6. 41. pl. 10. bow, 5 

Twp: 7. 19. 34 Hen. 6. 38. 2 Hen. 6. 4+ Liga,” 
18 Edw.3. Wy a 

It _ be accounted Litigious, where there are 

two Preſentations and two Commiſſions, _ one 

om - 


Fa, 


What ſhall Commiſſion i is found for one, and another for ano- *) 
be accoun- 
__ Lirigt- 


- 2 


Refuſing 


the Clerk 


for defaulc made Denizen after, 


inthe pre- 
fentee 
which 15, 


"(hoods Jmpedir 


ther, 22 H. 6. 44. 4. Newton & Paſtor ; for no 
man here can jadge whoſe the right is,. for they 1 
are 25 1t were in equali jure. 'J 

But if the Title of one be found, ond another k 
preſent , and requeſt is made to admit the Clerk, F_ 
for which it was tound,it is not Lifigious,.22 Hen, 
6. 28. Br, of Lnare Impedit $0. for there is a 
Title found for one, and none for the other, 

If two Joyntenants , or Tenants in common 
preſent ſexcrally,, it is not Litigious Do. & 
Stud. 116, 4. tor their right is one and the 
ſame. | 

If two preſent ſeverally and neither the one 
nor the other pray a Commiſhon to enquire the 
right, the Church is Litigious, Lib. Intra 5141, & 
512. 35 Hen.. 6. 18. pl. 27. 8 .Edw. 3. 289. 
Pp 49. beczuſe the right of neither is put in 
11ue. | 8 

Claiming nothing but as Ordinary, Judgment, E 2 
ſr, ec. without ſpecial diſturbance, this is good; I 
5 Hen, 7. 19. '22 Hen, 6. 15. 33 Hen. 6,12. 
32. vis, a good plea in bare for the Ordi-- | 
nary. 

But the Plaintiff upon this may pray Judg: 
ment, and have it with Ceſſat Executio, until, &c.. 
Crook 17 Hen. 7. 43. pl. g. the right determi- 'F- 
ned. 

Pleas in diſability of the perſon preſented.ate' as 
followeth: 

1. An Alien,7 Rich.2, and this although he be 
ibidem ; viz. after he'pre- 
ſ-nted, for he was not idoncous at the tire of - the 


reluſal, | S - 
*_ 2 Baſtard; F 


RES 
a 


: Wn Tipedir: 

2 Beflatd, Coke 5; pert. 58. 4. 11 Hem. 44 8; 
A. 11 Hen. 
thitted iris &61 ...29 Edw. 3. 44. pl. 3. 2. whe- 
ther, and by what Law it is a good plea, becaiiſe 


| he is nullins filine, | 
' --  3+.:Blind; Coke 11; part. 29. B. For he can- 


not fee to ſtudy; nor can watch over his Flock. 
©. tamen, For blind min have received Orders. 

4. Heretick. Coke 11. part. 29. B. For he is 
not. fit to inſiriict or gvide his flock: * 

5. Homicide, 38 Edw. 3. 2. For he is not fit 
to be a Miniſter of the Goloel of peace. 

.6. Infant, Coke. 5. part. 58. 4. 6 Edw. yg. 184. 


2: 6: Herle, For he is not fit to guide himſelf or 


. his own eſtate, much leſs others ſouls, 

7, Jew. Coke II. fart. 29, B. quaa Jew; but 
if a convert, it ſcems.he may: 

8. Illiterate, 12 Eliz. Dyer. 293. pl. 3. Cokg 
| f. part.. 58. A. Specotts cafe. 40 Edw. 3: 25; 
pl.31. For he is unfit to teach; and had more 
[need to be taught. | 

Oe prjuree, For he will taake little eonſietcs 
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os Irreligious. 5 Hen. 7. 6. 9. how. 

11, Miſcreant, Coke 5. part. $8. A. Specotts 
caſe, vis. that believes not rightly the Articles 
of the Faith : For how will he maintain and ins 
_ Krucothers'in jt? 

12. . Not able upon exathindtion, 39 Ed. 3.1. 
þL 5, vis: of the Ordinary in the principles' of 
Religion, and other fit qualifications. 

13. Premunire, 38 Edw. 3: 3. pl. 9. In re- 
gard of the heinoulſneſs of the cn and pus 


niſhment; - : 
x 24. Hims 


12. 11 Hen 4.37. butif hebe ad- 


$5.4 


| Note, 


Qaare Impedit. 
14. Himfai_ patron, 31 Hen, 6, 621. For he 


ought nat to preſent himſelf, 


15. Saracen, Goke 11. part 2g, B:. or Turk, or 
Infidel, not acknowledging God 'and Chriſt. - - 
16. Schiſmatick, Coke 5. part. 58. A. Specotts 
caſe. For he. will ——_ diurhance in the 

Church. 

- 17. Simoniſt. Lib. intra, $326 A. 2. By 
what Law. 

18. Villain, 14 Hen. 7.28, B. For he is not 


ſui jurie. 


19. Utlaw, Coke 5. part. 48. 4, Specotss caſe, 
For: he is fit for no fſociecy,: and 'unfit to: teach 
obedience to others, that hath none REG. 


Theſe are good Cauſes of refuſal, viz. which are 
' above ſpecifi ed. 


Where one having a Parſonagein Wales, and 
could not ſpeak elfs, and therefore excepted un=- 
to as inſufficient, it was demurred to Tris. 27 
Eliz, Albany vertus Epiſcopum $. Aſa if. _— 
ley. as not a ſufficient cauſe. | 


Theſe are not gord canſes of refuſal, 


That he hath atciber Benefice with Cure, 14. 
Hen. 7.28. B. For he may be qualified to have 
£ewo Benefices by the Stat. 

Hunter of Taverns 'and a player at KW TY 
Games » Coke 5. part. 57. Speconts caſe. 9 Elts. 
Dyer. 2 54. For this 'makes him not untit to watch, 
ehough jt make him ſcandalous, for which he 


| ought tobe PO | 


Criminoſus, 


Quare Impedit. 
Criminoſis, 34 iHen: 6. 39. 4. Fot that is a 
word of a very large extent, and uncertain; + 


 Theſeare good cauſes of refuſal is the Preſenter, 


Attainted, 1s Hen. $. 17; B. Keble. vis, of 
Felony or Treafon. 2 
Exconimunicated per 40 days 115 Her. 7. 7. Preſenttt 
3. Keble. and fo fiands excommunicated in con- which 
tempt of the Church. This'Law is now altered 
by the taking away the Eccleſtaftical juriſdiction 
in that point; and now is again revived. 
Infant not of the Age of 14 years, Perkins. 4. 
A. For he ſhallnot be judged of ſufficient diſcre- 
tion to preſent a fit perſon. &: #amen. 
Joynt Tenant or Tenant in common not a- 
greeing, Nat: br. 34.V. concerning their nana 
vg 3 for that is litigious. 
The fame Law is of one preſent alone, 14 
BHS. Dyer. 340- pl. 54. except it be by con- 
ent \ 
A Maſter of a Colledge preſented by the Col- 
ledge, 14 Hen. $. 23. For that is like as when 
the Patron preſents himſelf. 
Utlawed, 15 Hen. 7.17. B. Keble. For he can 
| have no Title. | 
A Corporation ought to preſent in writing, ,, 
14 Hen. 8.2. and not by parol , for they cannot ton, 
all ſpeak at once, as they may by writing. _ 
A Body natural may preſent by word, 14 Hex. 
4 ads. 
The Ring nay preſent by word, 19. Edw:3. 
| Quare inipedit. 60, For heis but on: perfon nurme- 
X 2 tical 


Preſents: | 
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 Quare Impedit. 

.rical, though he hath a political capacity , and 
ſpeaks inthe plural number. Ys 

Abate- It is no Bar to fay that the other. Writ was aba- 

ment. ted, if it were for form or falſe. Latine, Coke 7. 

| art 27. B. Portmans caſe. For that is not the 
 faultof the Plaintiff, but of the Clark. 

But that it was abated, becauſe the zPlaintiff 

was made-Knight, the Writ depending, this is a 

g00d Bar, Coke 7. part. 27,' B. Portmans caſe. For 


| it was his own fault. . 
' Appenz | The Plaintiff counts of the preſentment to the 
dant. Advowfon in Groſs, and a Grant of it to. him 
the Defendant pleads it was appendant, he cannot 
traverſe that it was not in groſs, becauſe by in-. 
tendment they are ſeveral Advowſons, Crooke. 19 
Hen. 7.51, pl.1. For one and.the ſame Advowſon 
| cannot be in groſs, and alſo appendant. 
Arbitre- An Arbitrement is a good Bar, Lib. intra.498. 
ments / C. 5 4 I. 
A Confirmation or ratification by the King to 
the Incumbent is a good Bar againſi the King, 
7 Hen. 4.13. 14 Hen. 4.25.837. Lib, intra. $31. 
ſet.22. by way of eſtopple.  _ 
But this ought to be after InduCtion, 11 He. 
4- 9.” For before he ſhall not be ſaid to be a per- 
fect Incumbent, as to the King. nM 
If che King be deceived, he may repeal this 
Contirmation, 31 Edw.3. ©uare impedit, 161. FF 
This by his prerogative z for the King ought to | 
| betruly informed. | | L 
But then the repeal ought'to be before Indu- 
_&ion or Inſtallation, 25 Edw. 3. 47+ for after it 
15 too late. 84 | 
OG It 


Confirma- 
LON. 


Y 


Quare Impedit. 


If-the King recover and confirm the Incums - 
bent, this is no Bar to the next avoidance, becauſe: 


his Judgment cannot be executed, Nat. br. 34. F. 


_ Edw. 3. 389. pl. 32. 18 Edw. 3- $7- pl. 


But if he Leaſe the Advowſons aterwards, 


quere who ſhall have them? _ 
Where one brought a Quare impedit, and dif-: 
continued his Action, adjudged a good Bar, al- 


'Diſconti- 


"Duance, _ 


.— 


though that the Writ was purchaſed afterwards 
within the 6 Months, Coke 7. part. 27. B. Pont-! 
mans caſe, For it ſhall be inended he hath nd. 


_ Tight. 


A Fine levied by the Anceſtor of -the PlaintiffsFine. 


of the Advowſon, Is good Bar, Lib. intra. ns 

C. ſell. 3. © 

Warranty and Aﬀets deſcended to the heir, 'is 
| good pn a the Ifſue in Tail, 43. Edw. Jai 

24. pl. 3 

That & did not diſtarb, is a good. bar, Lib; 
intra, 503. C. ſei.2. 22 Edw.3. 17. pl.71. 
For a good Ifſue may be taken upon it. 

This may be pleaded to the grand Diſtreſs, 22: 
Edw.3.17. pl. 71. as well as if he had appeared: 
upon the firſt ſummons. - 

But 21 Hen. 6. 45. A. 2 Ede, 3+ 32. pl..7. 
It js held that it is no Bar, becauſe no Title is 
made, 14, Edw, 3. Judgment , 158. and before 
Title made there needs no plea; yet 2. For he 
may, as it ſeems, admit a Title. -. 

But if it be a good plca before Iffue, yet after 
Tfſue joyned it is not, becauſe it is a delay, and ſo 
8 diſturbance in it ſelf in the eye of the Law, 

3 Edm, 
X 3 


Warranty - 


+ No Di-.. 
ſtu rber. 


226: - Quare Impeait. 
3 Edw.3: 50. pl. 6.4. Edw, 3. 97- Pl-31-.17. 
 Edw. 3.71. © 

But 18. Edw. 3. 1149. pL. 15. & fol. 359. B. 
& contra, aſter: nike made, this is no plea, 5 Hen, 
4-20. Br. Duare impedit, 62. ©. 
Againſt the King it is no Bar, becauſe the party 
. there ought to make a title, 7 Hen. 4- 32. pt. 
= 28. EIT 

Non-fuit. * Non-ſuit after appearance in another Zxare 

\.._ impedit .before for the ſame advowlon, is a good 
Bar.: although the laſt be purchaſed within 6 
Months, Coke. 7. part. 27. B, Portmans cale. 22 
Hen. 6,25.27. For that argues hehad no right, 

..- and that his Sait was only vexatibus. 
And fo if the former Writ were breughc by 
the Plaintiff and another, 'and the Plantiff is non- 
ſuit, 5E. 157- Pl. 10. For hbreby he deſiſts 
E - in his Claim. / 
E. Nofuch ' Noſuch Church in the Game County , is no 
| Church. Bar, Hen. 6.37. pl.69. 9 Hen. 6.17. Q. 


"But 45 Edw. 3. 36. pl. 2. 6 contra. Q.. oP 
Pardon. Pardon of tht King for alienation is no Bar, if 
the Church be void before the pardon, 27 Edw. 
3-38. For then the pardon works not -upon che 
precedent, right. © 
* Plenarty-! * Plenarty a good Bar, though the Patron had 
*_ _—* mo notice of the Avoidance z for this is to top 
3 the Collation of the Ordinary, but not the Pre- 
F- ſentation of the Patron, Paſch. 39 Eliz, Com. Bax, 
= Scriven againſt the Biſhop of 'Lincolne. © © 

Plenarty of: a: Frank Chappel is no Bar ; fon 
if he ſhall be put to. his Quare impedit, then it 
ſhall be preſentative afterwards, 22 Hen. 6.25. 
B. Which i is miſchicvous to the Patron, in ma- 
S: 77 1 oe 0g8, ad LE = 


Qnar e Imp e F/ i, 
king it ſubjec&-to the viſitation of the Ordinaxy. 


The Church is ſaid'to be full againſt a common. 


perſon-by Inſtitution, 22 Hex. 6.27. A. 14 Hey. 
8: 2. Brudenel. 12 Hen. 4.38. For by that the 
Clerk is approved, and Induction is but as it 
were giving of poſſeſſion. FR: 

And againſt the King b Tadultion, 22 Hew, 6. 
.27. B. which-makes him compleat Incumbent 
to all intents and purpoſes. 

He that pleads plenarty, ought to (ay that it is 
full of his. own preſentment, and nor of ano- 


thers for'if: the Defendant be diſturbed, he ſhall. 


not be puniſhed, and if he hath title, he ought 
to ſhew it, 3 Hen. 6.20... Br. penertys. 16 Edw, 
4.11. 8 bdw. 3; Statham. 


He ſhall plead that he was is per 6 Months of 


his Preſentment before the purchaſe of the Ad- 
yowſon by the Ph 
But if ic be 0 clentment of the pred <ccfſor 
of the Plaintiff, yet it is good , 8 Eaw. 3. pre- 
ſcntment 5. 
The 6 Months ſhall bo accounted according to 
the Kalendar, Coke 6. part 61, 62. Catesbyes 


caſe; and not after 28 days to the Month 3 for 


that is the ancient account uſed in Law. 


Who ſhall plead Plenarty, and who not. 


| Incumbent pleads Plenarty of himſelf , ex pre- Ttncum- 
ſentatione B, viz. the Plantiff.Coke.6 part 48. 2 Hen, bent. 


6.14-pl.22.No.Lib.intra. 265; A. abſque hoc that it 
was void 3 for the Incumbent is not able to plead it 
(nenays; per 25 Edw. 3. cap. 7. 

X 4 - = 


327 + 


Quare Impedit. 

" Bat 16 Edw.4. 11.pl.6. Com. 5or, 4. Man-: 
wood 6 e contra, ErgoQ. 

Becauſe He that pleads this, ought to Gay; chat 
the Incumbent is in of 'his own preſentation, 2 
Rich, 2. Ticumbent 4. Belkeap. 46 Edw. 3. 19. 
18 Edw.3. Quare IE 48. and” not. of ano- 
thers. * ; 

But per 4 Edw. 48: 3. The locumbent pleads 
that the Plaintiff , or his 'predeceffor preſented 
him. 'Q. For it ſeems to'be uncertain. 

Parſon imparſonce cannot plead plenarty, be- 
cauſe that he cannot ſay , that he'is in per fix 
Months of his own preſentment, 38 He. 6. 20. 
B, 33 Hen. 6. 12.' pl. 27.' Com. 501. A. Man- 
pood. 39 Hen. 6. 20. 46. Aſſize, ph 4. 
* A Stranger, or he that claims nething- in 
the Patronage , cannot plead Pleniarty, 7 Hen. 4: 
34. per Fitz Fames. For i in I 
60 io fay whether the” Church 


| full or not. ' 


Ageinf whom Plenary is n0 Plea. 


Againfi the Lord tos enters ho Mortmain, 
it is:no Pleaz becauſe 'the 'Lord hath liberty 
by the Law to enter at any time- within the 
. year, 21 Eadw.3. 27. pl. 25. 29 Edw. 3, I 
Þ1. 31. Thorpe. 'q7 Edw.'3. 11. pl.8. ' \ 

Butt after the. year it a a good plea, 25 

Eaw. 3. 34.26 Edw. 3, Quare” Impedit: 163. 
For then he is in the condition or another Pas 
tron. | 3 fl a 

Quere if i it ba good eniiat the Lond by 
Eſchear, I 3 Het, 6 T4: hs Tr: ſeems 
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Quare Imped it. 
fe is, for he ſhall be in no better condition then,” 
than the Patron that died without Heir. 


-Te is no plea againſi the King, 35 Hen. 6. 266 


A. 1-Edw.3. 17. pl.9. $ Edw.3:304- pl.55. 


43 Edw.3. 14. pl. 8, Forit is _ a Plea In chief 


fo'determine- the right, but only delatory , and 
the King ſhall not be delayed. © -- 


-But againſt the Queen, Mother'or Conſort, 
it ſeems ©to6 be: good, 18 Edw. . 13, pl. 9. 
44. Edw.3. Br. Plenarty 4. For ſhe but'a ſub» 
jeR;* and ſhall be ' in' no herter condition the 


eyoob the Law. 


'A good. Bar'to ſay, that the Plaintiff reſets Preſenta- 


ed: his Clerk, and- that he was indudted 'before* tion, 


the Writ purchaſed, 12 Hen. 4.11. pl. 21. vide 


. Crooks. 12 Hen. 7. 20. pl. 6. | For then he could 


have nocauſe of Acion, 


A Recovery in another Qzuare Impedit, no Bar —_ 


againſt the King, fo fo? he may, make another Ti- 
tle, Nat. br. 35. P. * than was made before, and 


' abetter it may be. 


A' Recovery by by the Plaintiff againſt another 
in a" Qwere' Impedit” for the 'fanie Advowſon, no 
Bar's z tor-there 'might' be two. diſturhers,' ©” 

| Recovery by a Stranger in another ©uare Impe- 
Ji, no Bar, Crooke. 18 Hen. 7. 49. pl. 4 . For 
dothing concerns 'the preſent Plaintiff. 


That the Plaintiff is a Recufant Convict; '@ Recuſancy 


good Bar for the Preſentment is giyen' to "the 
Univerſity, per 3 Fat. And therefore the Plain- 
ciff catn have no caule of Aion, © ' 


' Releaſe of Adcions Perſonals a good: Bar L Releaſe 


F2 ew 635; vel 27. Linietow: fot. 116. 


3© 


23 


Quare Impedit. 
30 Hen..6.;Bar. 59. For this is a mixt Action, 
and fo it is perſonal in part.” . © 

So. of Actions real, Litteton x 16. 4. 9 He. 
6. 57. Martin; - For 'being next, 4t is alſo real as 
well as perſonals ; 

If a Preſentment be alledged in the Anceſtry : 
of the Plaintiff, it is a good Bar to plead a-Re- | 
leaſe and Quit- claim of. the Anceſtry , pro: flue | 
$ Edw.2, Quarc Impedit 166.., For thereby the; 
Plaintiffs cauſe of Action is excinct. 
| If there be.more Plaintifs. j in a Qrzare Impedit 
_ than one, the Relcaſe of one is no Bar , but for 
him only that releaſed, -Coky 35. part 97. B, Nor. 


Lo: = thumberlayds caſe. 30 "Hem: 6.. Bar. 59. Forte- 


= ſeue, For theix Tides may pa diſt. ond. rake 


_ +; 


4 


| Feder ina age Impedit... 


| . When be. ſoall bave Judgment. 2. [2 
what things be fall | vg Judgment. 3 


Upon defaiale alcer appearance, the Plaingiff A 
ſhall have Judgment. and Dammages, 2 Hen. 4.1: Þ}. 
?1.3- Nat. br. 38. S. For this is, as it were, the } 
confeſſion of the Plaintiffs Title, , -. 

But upon default after a continuance,” ' Diſtrcls 
ſhall iſſue, out, only, 6 Rich. 2. v/z. before appa- 
rence make: him toappear.. 

' Upon Default at the grand Diſtreſs the Plain- 
tiff ſhall have Judgment, Lib, intra. $07. A- 
fe4.1, 2,3. Forthatis.the laſt proceſs to bring in 
the Defendant ; and'the Plaintiff can proceed no 
further upon mean proceſs, | : 

n 


_ Qwunre Impedit.: 
Ina Bxare Impedit againſt two; andone hikes 


; Z default attcr appearance, the Plaintiff: hall have 


Y Judgment againſt him that makes default, Net,'br; 
JF 39-8. But not againſt: the other ; for: aisthees de- 
fault ſhall not prejudice him. 

:If ina Quare Impedit againſt three;! one- makes 


WG  2-fek afvcs apparance, and it is found againſt 


the Plaing#f for the others that appeared, who 
make title, and it ſeems chey ſhall have A Writ 
to the Biſhop, 3 1 He. 6. Lg. pl.5. Qz 

'-One Defendant nibkes Title by hirnfelF, and 0- 
chers make defaule, the Judginente ſhall-be to have 
a Writ to the Biſhop for kim-that mitkes Title 4 
bue'this is not before the Plaintiff have counted; 
Nas. br. 38. 7. 16 Hen. 6. 4. pl. 13. For: before 
thar che 2k of Action doth not appear: i 


Upon the Now-ſult of the Plaintiff, 'the' Defen- Non-fuir. 


7 dant (hall havea Wricto the Bilbop, but notbe= 
3 fore Title made, Nat, br. 38. K. ' 2 Hea;-5,6: p8- 
1 28. 19 Edw.4.9.:pl. 10, 6 Edw, 3.23; Collu- 
ſion 5: 14 Hem. 4, 17. That it' may pn be 
hath. a colourable tight at the leaſt, * -- -- 

Unleſs the Non-ſuit be after a Bar pleaded; 25 
Hen. 6. 1. pl. 2. & fol. $5- pl. 45. agpinit the 
Defendants Title. | 

- Three ſue: a Puare Impedis, and two are "_ 
ſuiced, and one of the Plaintiffs was alſo ore of 
the Defendants, therefore he cannot make Title, 
ideo quere, if they ſhall not havea'Writ to'the Bi- 
ſhop without Title made,” 11 Hen, 6.8. pl. 
13:Q. 

* A. facd divers Writs of Duare Impedit againſt 
B, of the ſame Church, and is non-ſuited in all 
| 0 _ the Defendant hall not havea Writ 


Discontl- 
Buance. 


| Quare Imnpedit. 


to the Biſhop until that bedetermined, Ner;br: 


3$- K. [Fox it; may be the Plaintiff may clear his". } 4 
Title. .by that. a: 


.. The: Defendant: —_ Tile to himſelf. dads 1 $ 


another, the Plaintiff is non-ſuited, the Defen-- 
dant _ __— a Writ-to the Biſhop only, 13 
Edw. 3 Epiſe, 25. .For his Title ” a Barto: 
the (7 Fe? which %; not oppoſed. - | 

The Sheriff returns a' tarde, &c. he Plaintiff 


"makes default, he ſhall he non-ſuited ; Q. bat-the 


Defendant: ſhall- not-have a Writ to the Biſhop, 
becauſe the! Writ was not ſerved, 2 Hene:5. 3. 


2!. 14. Nat-:br. 38.0. 2 Hen. 5. '6. nor the ©- 


ther Non-ſuited;as it ſeems, becauſe the Writ was 
not duly executed; _ 
It an Infant be nen-ſulted, the Defendant ſhall; 


Ji 11 have a: Writ tothe Biſhop, 2 Merie Dyer. 104. 


#1. 13. toavoid a lapſe, and that the Church may 4 
ſpecdily:-be provided for..... .: WW 


=:# brought a. Luare Impedit ecaio® B, C and: | 7 


D, and ds non-ſuited, B gies, .Gand D ſhall not 


have execution alone, 11 Ede. 3. br. Epiſcopo 55. 4 X 
becauſe the Action was joyntly. brought againſt |} 
all, Bt» 3F 


If one of he Co-parceners who bring a Quare A 
Impedit , be: non-ſyited; .y£t .the other | may fue, © - 
and the Defendant ſhall not have a Writ to the 
Biſhop upon this Non-ſuit', 38 Edw. 3. 35. br.. 
Epiſe. 12.- becauſe they have: ſeveral Inheritances, 
and the default of one ſhall ;not hind another. 
The Plaintiff diſcontinued his Suit , the De- 


fendant ſhall have Judgment'to.have a Writ to : | | 


the Biſhop, Coke 7. part. 274 B. For his diſcontis 
nuance concludes he had no cay(e of Adion. 
A, brought 


3 a 
- EIS 


; | \ 
| Quare Imped:t. 333 
\ A... brought 'a, Quare Impedit againſt B, and Compoſi- 
FTE 2 Ne admittas, and. then they compounded 59. 
1 -. to. preſent by turn, there ſhall be a ſpecial Writ -- + / 
| | 4 out-of the Chancery to the Biſhop, to admit the 
F. Clerk that ought firſt to be admitted, . For a ſpe- 
Y cial Cauſe may havea ſpecial Writ , and varying 
JF from the uſual form. - 
J. Ina Quere Impedit the Defendant diſclainis in Diſclaimer 
1 the Advowſon, the Plaintiff (hall have Judgment, 
|. and a Writ to the Biſhop, 6 Edw. 3.7. Error 78. 
| For by. the Diſclaimer he rags. 6; he hath 
no Title. 
Where a Writ abates for form or fal(: Latine, Abate. _ 
there ſhall not be Judgment for the Defendant ment 
to havea Writ to .the Biſhop, Nat. br. 38. H. 
14 Hem. 4. 11. 13 Hen. 4.7. For the Title is not 
\- determined, but only the Plaintiff is delayed. 
W@ .. The Defendant makes default, the Incumbent 
-F - abates the Writ by plea, the Defendant ſhall not 
4 havea Writ to the Biſhop, becauſe he made de- 
fault, Nat. br. 38, H, and fois not refus in Cu- 
ria. 
-- , .If che Plaintiff being a Prebend , be madea 
b Biſhop i in Dzblin, this ſhall abate the Writ, per 
.. Wilby, 24 Edw. 3.26. pl.21. Q. how it ſhall be 
' taken notice of here. 
; If the Writ abates for Miſnoſmer , or other 
non-ſafficiency in it, the Defendant ſhall not have 
:.- & Writ to the Biſhop, Nat. br. 38. M. 31 Hen. 
F-. 6. 15. For the right is not determined. | 
It a Quare Impedit is brought in Com. M. 
\ and the Count is of a Church in Com. O, the 
'Writ ſhall abate, but the Defendant ſhall or 
ave 


".- , 
a 


1334 


| Verdi&. 


0722 have a Writto the Biſhop, 21'Ricb. 2.29. for 


| it, when the year is paſſed, the Plaintiff ſhaſl | 


 Rightappears, although he ſue not for it. 


' a Writ to the Bifhop, Þ Her. 4. 22. Lib. intra, | 


5 Y 


the former reaſon.  - | IJ 
- Tt was found by verdiQ that the Metropolitan 
collated where the Ordinary ought to have done 1 


havea Writ to the Biſhop, Nas. br. 38. P.Q. ' 
Ina Buore Impedit between' A andB, if the 
Title appear for the King, Judgment ſhall he 
given for him, Nat. br. 38, E. notwithſtanding 
he is not party to the Suit, 'that is , by his Pre- 
rogative. "Alf the Judges are the Kings Counſel 
and dught to give Judgment for him, where his 


The Writ to the Biſhop , to whom it (hall $ ; 
| be diretied. | _ 


If a man recover againſt another as well as }J 
the Biſhop, he ought to have a Writ to the Biſhop 
of the Dioceſs, Nat.: br. 38. C. For a Biſbopl T 
but a Minifter to admit the party. e515 

If the Writ be againſi the Biſhop, although he 2 
elaim but as Ordinary, yet the Plaintiff ſhall have J 


521. For he claims no right, nor doth anything - * 
by executing the Writ in prejudice of himſelf.” * 
If a man recover againſt the Biſhop, he fhall 7 
have a Writ to the Bifkop or Metopolitan, Nat. | 
br. 38.-B, and Q. 18 Eliz. Dyer. 353. pl. 30: Þ 
38 Edw.3; 12,8. at che eleRion of the party, as 
it ſeems. . b 
If it be once to the Metropolitan, he fhallnevex J 
have it toan inferiox Biſhop afterwards, _ i 
| ; Ki 


Quare Impedit.' 
For it is not'uſual in Law todeſcend froma higher 


' _ authority to a lower. | | 
©  . Or tothe Vicar general, if the Biſhop be out of 


3 the Realm, Nat. br. 38. Q. For the Vicar general 
; isan Officer under the Archbiſhop. SR. 

Or to the Gardein of the Spiritualties of the 
Arch-biſhop, 7 Hen. 4. 36. for the fame reafon, 
gs ;it ſeems. 

If there be no Biſhop of the Dioceſs , then to 
the Metropolitan 3 if no Metropolitan, then to 
the Gardein of the Spiritualties » but if before the 
execution the Archbiſhop be made, quere if the 
power of the Gardein be not determined,18 Eliz, 
Dyer. 350. pl. 19. It ſecms it is. | 
.-If-ic be againſi the Arch-biſhop of York, the 
Writ ſhall be to the Mctropolitan, 15 Eliz. Dyer, 
328. pl. 7. viz. of all England, viz, the Arch» 
biſhop of Canterbury. 

The King recovers a Prebendary or Sub-Dea- 
conry, 'or other Dignity againſi the Biſhop, and 


b gives it by Letters: Patents to A, yet A ſhall 


; have a Writ to the Biſhop to be admitted co the 
Kings right. And if he dic before indudion, 
. and the King grants this to- B, he ſhall have a 
Writ out of the Chancery, and a Writ to the Bi- 
ſhop, Nat. br. 38. D, It ſeems the Writ ſhall be 
Ipecial. . | 

The King recovers a Prebendary, and hath 
a Writ to two Biſhops, becauſe the Prebendary 
was in one Dioceſs, and the Church to which 


- * the Prebendary belongs, is in another Dioceſs, 


24 Ed. 3: 37. pl. 56. and (© it concerns both 
the Biſhops. 


33F 


it 


 dammages, forat the Commion Law the King 


arty, Cake 6G. part. 51. A. Boſwels caſe. 3 Hen: 


made only for that intent: 


\ 


Quare Impedit. 
:'If a: man recover a Chappel donative, he ſhalj 
have a Writ to the Sheriff, Nas. br. 48.8. For it 
is in the vature of a Lay' Fee, and lies not-with- Y. 


in the juriſdiction of the Ordinary. 


Proceſs in @ Writ to the Biſhop. ; 946 


The Procels is aliss, plures, Attachment, Or 
Writ de quare #01 admiſit, Nat. br. 47. C. 


: Of what things a man (hall bave Judgment, | 


8. A Writ to the Biſhop, and no dammages: 
Coke 6. part. 51. A. Boſwels Caſe. Ar the | 
Common Law' were no dammages in a Buare } 
Impedit. But by the Statute dammages are giver, | 
as the Statute following mentions; v2 J 
Statute Weſtm. 2. cap. 5. is, $i tempus ſemeſtre 
#ranfierit per impedimentum alicujus, ita quod Epi- |} 

ſeopus ad Ececlefiam conferat , & verus Patrons * 
ea vice preſentationem amititat, adjudiceutur dam- 
pra ad valorem medietatis Eccleſie pro duobu 
ann, & fi nou trauſierit ſed diſrationetur preſen- |} 
#:tio infra tempus predifium tunc adjudicentur.dam- } 
prna ad valorem medictatis Ecclefie per unum an- 
HuM, T3 | . 

The King is not within this Statute to have 


was not in davger to loſe his preſentation per ple- 
6. Dammges 17. 34 Hen. 6. 51. 4 Edw. 3. 
Quare Impedit 54.- 33 Edw,3. Br. 916, videy © 
Edw.6.Dyer. 236.pl. 28. And the Statute was 


if F. 


hy Impedit. 


If it is found for the Plaintiff, and that the 
Church is full, the Plaintiff may have a Writ to 
the Biſhop, but then he ſtall recover ho-dam- 
mages, 24: Edw.3.35-pl. 42> 75. pl. 97. forhe. 
could not be datnniftied by reaſon of the ple- 

narty. 

It is found that the Ordinary preſented before 
his:'time, the Plaintiff releaſes darnmages,and had 
a Writ to the Biſhop, 12 Hen, 4.79. pl. 22. for 
the Ordinary had no right to preſent. 

The Ordinary claims nothing, but as Orditddey; 
the Plaintiff had Judgment againſt him as Ordi- 
nary, and the Difturber and his Clerk diesz the 
Plaintiff ſhall have execution, but it ſeems no 
dammages, Crooke 17 Hen.7: 43. pl. 9. Dnere 
tamen, for it ſeems not reaſonable that he ſhould 
be without remedy. 

The Defendant comes the firſt day, and con- 
feſſeth the Action , there ſhall be a Writ to the 
Biſhop, but no dammages, 4 Edw.2.Dammages 9g. 
5 Edw.3.133.pl.13. $ Edw.3.139. pl.44. in re- 
-gard of the ſmalneſs of them , for de minimis 
nou curat Lex. . 

In a @zare Impedit againſi the Incumbent, the 
King revokes his preſentation , the Plaintiff "ſhall 
have. no dammages againſt che Incumbent, 44 
Edw.3.35.B. becauſe he came in upon the Kings 
preſentation, and is now ouſted by him: 

The Plaintiff ſhall not have dammages againſt 
the Incumbent, if he pleads not, or is not proved 
a Diſturber, 45 ' Edw. 3 Dammages 39. but ſhall 
recover only the preſentation, 5 Edw. 3: 13. but 
by his-pleading he is a Diſtutber , and dammages 
are recoverable for the ditturbance. 4 


- are both Diſtur 


 Quare Tnpedit.” 
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"4 th rit, fo the Bithop, and i; ngle, nar an 
dal 7; Edw.3.5. pl. 12. AER 37+ pl. 54. 
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A,fves Ban] CG, and it. is found that B only 
had - » *h B. (hall have dammages againſt A,and 
C45. Edw.3.1 41h! 112 @& br. Epifeopo » for they 
erSa5 to B. 

In;a Dare Impedit againſt the Ordinary and B, 
the Ordinary confeſſes the Action, and it is found 
againſt B, and that the Chuirch'is ; full of the Pxe- 
ſentment of B, «the,Plajotiff ſhall have a:Writ to 
the. Biſhop,! and ſivgle dammages, or double dam- 
mages, and no VVzit to the Biſhop at. his cleRtion, 

39 Edw.3.15. but ſhall not have botb,.,5 Edw.3. 
1.50, pl.1o. tor this would be double ſatisfaction 
fox one. tort. _ - 

The + TR <li the ; © 1 the Plain- 
| Fg ſhews that the fix Months are. paſt, and had 
a Writ.to the Bilhop and damimages,. 21 Edw.,z. 
55. pl.8. 20 Edw.3. Collufion 34.6 Fen, Ge Dyer 
7% P1,35-, by the Stattite. 

The Plaintiff.and the: Caliiens are at ifkug 
upon the ability;of the Incumbent, . the Ordinary 

admits him, the Plaintiff hall havg a Writ to 
che Bithop, and tlingle. dammages ; for. "the ad- 

mittance-proves.him,able, 40 Edw.:3.25. pl. 21. 
and conſcquently the Ordinary a Dilturber, and to 


pay. dammages... 


- A Writ to- the Bilhop: ” admit. the; parties Clerk, 
and a Wrif tothe Sheriff to enquire of dammages, 
15 Edw.z. Quare Impgdit 156. 24 £dw.3.37.Lib. 


Jr. 507,C. Sef.6,7, 8. ſultained by the diſtur- 


bancc. It 


One Pauls | 

It was found that-the Metropolitan collated-be- 
fore his time, the Plaintiff (hall have a Writto 
the Biſhop, but then he ſhall, bave bur ſingle 
dammages, 11 Hey. 4 80. Nat. br. 38. P. vid. le 
Stat. 

The Biſhop grants droximan preſentationew to 
B, and dies, «cthe'Church voids; the. Succefſor col- 
lates, B brings his Quare Impedit within tix 
Months, two: years paſs, the.Plaintiff had judg- 
-Mcenit, .and upon his praycr*hadaiWrit to remove 
the Iocumbent, and ſingle dammages, and a Writ 
toithe Biſhopor Metropolitan at his election, 2 & 
3:Marie, Bliz. _ 194. 'pl: 33+ to admit his 
Clerk, 

;Quare impodis aga inſt the Ordinary whoCollates, 
and pleads to chePlaintif that the ſiz/:months are 
paſſed, -the Plaintiff. recovers the preſentation and 
tingle dammages.3 for where the Ordinary claims 
as Ordinary where he cannot maintain the right, 
he cannot collate as Ordinary for the time paſt, 5 
Edw.3.150-pl.19.-Coke 5, part-58-B. 30 Edw.3. 
15: Pd. 4. 

The fame:Law-is upon a recovery againſt ano- 
ther. man, if the Plaintiff will at his peril have a 
Writ. to the Biſhop, 6 Edw.6. Dyer 77- ph. 35. It 
Hen.4.79. pl. 22. 

Bare Impeditagainſi the Biſhop of L.the Me- 
tropolican, andagaink G his Clerk, ticy all three, 
make default at the Grand difireſs, and a Writ of 
enquiry of the points in the Writ, and dammiages 
was awarded, and thereupon found that the 
-Church was. void two years, and that the: Me- 
tropolitan collated G 3 and Judgment was that 
the Plaintiff ſhall have a Writ tothe Biſhop, and 
— fngle 


» 


Quare Impedit, 


ſingle datnmages 3” but becauſe the Church void ſo 


long, and the Defendants 7# miſcricordia, 7 Eliz, 
_ 247. pt. 48, 


4 Wri rit to the Biſhop, ond double dammages. 


-'-Duare [mpedis opti the. Ordinary and B, the 
fix Months paſs ; the- Plaintiff ſhall have. double 
dammages, although the Ordinary did not col- 
late, becauſe he had jus conferendi, and alſo a 
Writ tothe Biſhop,” 43 Edw.310. p1.33. 

The Plaintiff recovers double 3 HM be= 
cauſe the ſix Months.were paſſed. and alſo a Writ 
to the Biſhop, and his Clerkinſtituted,becauſe the 
Biſhop did not collate ; but this was not done by 
the party, 8 Edw.3.280,pl.9. Q.. 

' A man'ſhall recover double  dammages , al- 
though he recover all before the ſix Months paſs, 
13 Edw.4.3. Littleton. by the Stat. of 2, 


Single Jammeger, and no Writ to the Biſhop. 


Before the return of the Writ to enquire of 


:dammages, the fix Months paſs, the Biſhop cot- 


lates; yct but fingle dammages, 24 Edw.3.35. pl. 
13.27 Edw.3. Dammages 106. 


But the reaſon it ſeems is, becauſe of. the for- 


mer Judgment, that he ſhall have a Writ to the 


Biſhops and this being of Record ſhall (top him 
from double dammages, for .he is "to have his 
- : Clerk thercby admitted. 


22 Hen. 6. 28. Dammages, but no Writ tothe 


Biſhop. Quare Impedir againſt a Parſon impar- 
'ſonce, and found for the Defendant , he ſhall 


have 
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QOuare Impeait: 
have dammages, but no Writ-to the Biſhop, Naz. - 
br.38.L. 26 Hen.6. bre.Epiſcops 6. for ſuch Writ 
would be to no purpole. 


Double dammages, and no Writ to the Biſhop, 


DBuare Impedit againſi the Ordinary and B, 'the 
Ordinary confeſſeth the Action , and it is found 
againſt B, and that the Church is full of the pre- 
ſentment of B, the Plaintiff ſhall have double 
dammages, but no Writ to the Biſhop 3. or (hall 
havefingle dammages, and a-Writ to the Bithop - 
at his ele&tion, 39 Edw.3. 15. byt not both; for 
the double dammages are in recompence of his 
preſentation. | | 

The Ordinary intitles himfeclf by Lapſe , the 
Patron and Incumbent confeſs the Action , the 
Plaintiff (hall have double dammages againſt the 
Patron and Incumbent, 34. Hen.6.41. 34 Hen.s. 
39e becauſe the Church is full. : J 

Dare Impedit againii the Patron and Incum- \ 1] 
bent , th:y traverſe the Title, the fix Months J 
paſs, the Plaintiff, if he recovers, ſhall have dou- 
ble dammages againli both, 46 Edw. 3. 15. þl. 5. 
Vid. the Stat. 
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Two Writs to the Biſhop. 


The Defendant in a PQuare Impedit brought a 
Darrein preſentment againſt the Plaintiff, the 
Plaintiff is nonſuited in the Quare Impedits, the 
Defendant recovers in the Darrein preſentment, 
the Defendant ſhall have Judgment to have twa 
Writs to the Biſhop , but ſhall not have dam- 

X-4 mages . 


Quare Ipedit. 
mages twice, Nat. by. 39.D: vis. upon the Plain- 


tiffs-nonſuit ove, and upon his. awn'zecovery ano= 
ther, for that would be double amends. 


In what Conrt, aud what Judges bave power ts 

award a Wi rit 20 the Biſhop. 

Juſtices of Nifi pris have power, per Weſtm2. 
eap.30,& 40.14 Edw,3.cap.16. 9 Eliz. Dyer 260. 
pl.21. 6 Edw, 6.76. pl. 34. 

The Lords, it ſeems, of Mannors, Jadges in 
Wales, have not power,56 Hen.6.B. Porteſene, 35 
Hen. 6, 3o. pl. 35. 3 Edw.3.63-pl.35. 8 Edw. 3. 
319. pl. 15. 24 Edw: 3.33. pl.:26. Regiſt. orig. 
- 31.4. for the Biſhops are not tied to take nottce 
of their Writs. 

Lord in ancient Demefn hath no power to a- 
ward 2 Writ to the Biſhop, 7 Hen.6.3<., for this 
& an inferjour Court circumſcribed withiai its own 
Juriſdiction. 

" The Five Ports cannot award a Writ to the Bi- 
ſhop, 21 Hen.7. 88. pl. 7. Crooke; for the(C are 
particular F rarchifſes withtn themſclycs. 


Ne Admittzs. 
I/ hat Perſon ſpall bave it. 
The Plaintiff in a Rare Impedit , or Darrein 
Preſentment, ſhall have it, Nat. br.3 5 P. 
So the Defendant ſhall have i it, Nat.br,37.H. 


In what Caſes it lies, 

When a @nare Impedit or Darrein Preſentment 

is depending, and the Plaintiff or Dctendant ſup- 
poſeth that the Biſhop will admic the Clerk of 
theother, then a Ne aamittas lies, Nat, br. 37.F. 
Kegiſt. 


Repiſt. orig, 31.4. 21 Hen.44. Newton, Vet,Nat br, 
24- B. to hindex the Biſhop {rom admitting; any 
Clerk till the right be determined, 

If one of the Writs be noc depending, then it 
lics not, Nat. br. 37. He vis. a Duare Impedit or 
Darrein Preſentment, tor this Writ ſuppoſerh a 
Title in que(tion, which mui be by one of thoſe 
Writs. 

For if the right of Advowſon is depenting, 
it lies not, becauſe the Preſentation is uot to: be 
recovered i in it, Nat. br. 48.Q, and fo the adrmit- 
rance of a Clerk is not in queſtion. | . 

But note, that this {ics before any Certificate Note- 
made, that a Dnare Impedit or Darrein Preſent- 
ment is depending, Nat. br. 37. H, for depending 
of the Writs refts not upon the: Certificate, 

Yet the party grieved by the Ne: admittas (hall 
have a Writ to the Chief Juſtice, tocertitic if any 
Writ be depending ; and if hecertitie pone, LI 
a Superſedeas (hall be awarded, Nat. br, 37. H 
ſaperſcde the Ne admittas. * 

- Note, that this Writ does not hinder the Or- yge. 
dinary , "bur that he may preſent by Lapſe, unleſs 
he be party, Nat.br.48, L. Vet Nat, br. 24, & 25. 
viz. party to the Suit, for elſe it concerns him 
not, 
Within what time this ought to be brought. 


Within ſix Manths, and not after by reaſon of 
Lapfe. 

Locum habet infra temps ſemeſtre, & non poltea, 
quia Dioceſanuillam conferat per Lapſum temporis 
ad ſex menſes , quia Dioceſanus ilud ſpecialiter 
gf —_—_— Regiſt, orig.37.Þ. 

Y 4 Let - 


| Quare Impedit. 243 


A. 


x Quare Impedit. 
; Yet for the King it m—_ keeps place, Regiſt. 
þ . orig. 31. A. Nat. br. 37. F, & G. vide Br. for 
Þ, anullum tempus occarrit Regi , "the King is not tied F}F 
3 to circumMiances of time or place, &c. 
4 The Writ. 
F. ; - The Writ ſhall be alone, although the Biſhop 
þ- be party, as where not 3; Tamer olim fuit, ne con- 
q feratis alicui Eoclefiam de N. que vacat, Regpiſt.orig, 
4 « 3l.A, B. Nat.35. A. 
| The Procefſ. | 
| Is Prohibition, Attachment; and Niſtreſs, Nat, | 
3 br. *42 Or 25s q 
E + Quare non ad milit, | 
; | - Out of what Countthic iſueth, , | 
z It ;iNueth out.of rhe Come, Bax. becaulc it iſſu-, Y 
3 eth out of the Rolls of the Court, Regiſt, orig.Z2. | 
E- _ _. Nat. br. 25.B. 12 Edw, 3. Quarenonad- 
2 = this is a Judicial Writ , Vet.Nat. br.25. B. 3 
A Regiſt.orig.32.4. 12 Edw.3. Suare 10n admifit 66 |}. 
; & per Nat.br. 47.C, grounded upon a Record of }_ 
: Court. : 
This may iſſue out of the Chancery in the Va- 
| ration alſo; for in the Vacation it cannot iſſue out 
of the Common Pleas. 
Tf the King recover in Comp. Ben. in Duare 
| Impedit, he may have this Writ in Ban.Regis, Nat. 


as 


Quare Impedit. 
 br.47.D. for this Writ is but to have the effeQt of 


his Suit, and he may ſeek for his _ in _ of 
his Courts. | 


What Perſon ſhall bave it. 


Every one that recovers, if the Biſhop will not 
admit, his Clerk ſhall have it, Nat, br. 47. C. Vee. 
Nat.br #25. B. or clſc his Suit would be but fruit- 
lefs, if ic were not coaputtey- 


Againſt whom it lies. 


It ſhall be brought againſt the Bifkiop, ke 
the Vicar general made the refuſal, Yet.Nat.br.26. 
A. Nat.br.47.F. 13 Edw.36. Dnare nou admiſit 4 
for the Law takes notice of him only as a more 
publick perſon concerned. 

It was brought againſt the Gadein of the Spi- 
ritgalties, upon refuſal of the Biſhop which is 
dead, Ver.Nat.br.26. A. Nas. br. 47+ }- and well, 
for hei is now in the room of the Biſhop. 

But it was denied againſt the Archbiſhops Gar- 
dein of the Spiritualtics, vivente Arebiepiſcopo , 
ut videtur, 

And yet quere per 17 Edw.3. 27. pl. 9g. if the 
Metropolitan of Common right be not Gardein 


z of the Spiritualtics. It ſeems not fince Hey. $. | 


came. 

= ”P maintained 208inſi the Official of the 
Biſhop, Nat. br. 47. N. who uſed, as it ſecmms, fo 

admit Clerks preſented, 


In 


Quare Impedit. 


In what Cafes thi lier. 


. 
{ 


When a man recovers his preſentation, and the 
Biſhop will not admit his Elerk, the party (hall 
have this Writ, Vet.Nat.br.25.B. Nat.br,q7.C. 

And this is. although | the Biſhop return capſe, 
why he will not admit the Clerk, s Eliz.Dyer 260. 
p!. 21. Coke 6.,part. 52. A. Boſwels caſe ; for be 
muſt take notice of the Judgments givenmat the 
Law in ſuch caſes. _. 

But if the Record be- removed by. a Writ of 
Error, it lies not till Judgment be afhrmed, Nat. 
br. 47. E. fox till then. it doth not appcar the 
Judgment was duly given , and this Writ doth 
ſuppoſe right Judgment given. 

The Biſbop refuſes, and afterward-admits him, 
yet the party it ſeems ſhall have this Writ , Nat. 
br.47.L. Q. for it ſeems tolittle purpoſe, except 
= to recover dammages for not admitting at 

rſt | 
The Writ. 


I, Tt ought to rehearſe the Recovery in the 
Duare Impedit, Nat.br. 47.C. becaufe that js the 
ground of the Writ. ; 

2.1t ought to be brought' jn the County where 
the refuſal was, becauſe he. ſhall recover nothing 
but dammages, Vet.Nat, 25.B.'Nat. 47.F. Coke 7. 
pare. 3. A, Bulwers cafe, 38 Hen,6. 14, © 15. 39 
Edw. 3. 2.pl.5. 29 Hen. S. Dyer 40. pl. 69. and. 
the dammages can be bet enquircd and known 
there. ; 

The 


Quare Inpeda, 


The Count, 


The writ was again the Biſhop, and counted, 
although the Vicar generab refuſed, and yet 260d, 
x3 Edw. 3. Quare non admiſit 4. Ver. Nat. pr 
A. vith —_— why ſo. 

Fhe King counted not upon what original or 
what Title he recovered,and yct good, 20 Edw.3. 


Dugre aort admiſit 10, tor 4y-- bound to be 


ſo punQual in pleading as a on- perſon, for 
it ſuſſiceth it it be good 1n the Mbſtance. 


The Barr. 


That he admitted him, and made Letters to 
the Archdeacon to induct him, a good barr, 38 
Hen 6.14. Nat. br. 47. M. for this doth difafirm 
his Writ. 

That the Biſhop collated by Lapſe is a good 
barr, Nat.br.47,M, ior by that the Plaintiffs Ti- 
tic is deſtroyed bar vice. 

. Or that it was nigivals by the preſentment of 
a Stranger , 9 Edw.3. Puare non admiſit 12. 34. 
Hen.6, Quare Impedit $9. 34 Hen. 6.41, pl. 10. 
and ſothe Ordinary could not know who was to 
be admitted. 

But if 4 and B contend, by rcaſon of which 
the Biſhop collates by Lapſe, and after the King 
recovers ina Quare Impedit, this is nobarr in a 


: | Quaare non admiſit brought by the King, 23 Ed. 


3: 22, Quare 10a admiſt 11, for the Kings Title 
Was eigne to the collatings. © 88 
ee 3 | | FE xcome 


Quare Impedit. 


Plaintiff, becauſe the Writ ſuppoſeth a contempt 
in the Ordinary, i in that the Plaintiff hath preſent- 


given ET which ſuppoſeth him not Excom- 
municated ; but a good plea, that the Incumbent 


dinary is not bound to take notice. 

No ſuch Reco a good plea , Coke 8, part. 
Drexries cale; $ he pretends he hath rin 
ment upon. 

A good barr, chat the Church was: full before 
the Recovery of one not named in the Recovery, 
Nat.47.K. and ſo the Ordinary had no cauſe to 
admit his Clerk. 

The Biſhop returned , that the Advowſon is 
ſciſed into the hands of the King, by reaſon of 
Wardſhip,and is fo fall of the Kings preſentment; 


E - Coke 6. part. 52.4. Boſwels cale, & contra. Q. 
is The Judgment. 


The Judgment is hut to have dammages, 
Nat br.47-G. 


uare Incumbravier. 
In what Court it (hall be brought. 


Tt is a Writ Original, and therefore it ought to 
iſſue out of the Chancery, Nat.br. 48.G, as all O- 
riginals do for the Chancery is Officina brevinm. 


But 


A | _ Excommunication cannot be pleaded in the 
ed his Clerk in the Writ named after Judgment 


did-not make requeſt after Judgment, 21 Hen. 7. 
7I.pl. 14. Crooke ; for without requeſt the Or- 
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 this'is good , 9 Eliz, Dyer. 260. pl. 21. tame - 


FE: - OQuare Impedit. 


% 


-  But-it ſhall be brought in Com. Bar. becauſe it 
isa Common plea, Ver. Nat.br. 26. B. viz. made 


: , xetusnable there. 


And although the Record be removed out of 
the Common pleas, Nat.br. 48. F. becauſe it is an 
Original Writ, per Shard 17 Edw. 3.55.4. 

But the King may bring this in Bax. Regis, al- 
though the Record be in Com. Ban. But a Com- 


-mon perſon ſhall not. Nat.br.48.F. 17 Edw.3.50. 


pl. 21. for the King may ſue in what Court he 
pleaſeth, though a SubjeR in ſome caſes is con- 
tined. 7 
What perſon ſhall bave it, 


The Plaintiff or Defendant.in a Qware Impedit, 


or Darrein Preſentment, that recovers; for by the 


Recovery it appears they have Title. 
Againſt whom it lies. 
It lies againſi the Biſhop, Vet. Nat. br. A. 
T4 whet Caſes thu lies not. 


Itlies not in right.of Advowſon, Nat.br.48.Q. 
for that concerns not the preſentation. 


-.; Iclies not unleſs a Ne Admittas be firſt directed 


to the Biſhop, a Quare Impedit depending , Vet. 


'F Nat. br. 26, B, Nat:br.48.H, for by that he is to 
| - takenotice of the Suit, which otherwiſe he is not 
| -boundto. 


Yet it was maintained, although no other Writ 
was firſt attained, Ver, Nar,br.27.4. Q. 


It 
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| Quaze Sripeadſt 


- Ain liesinoty'unle(s the party:Hath irecoveredibe- 


Grabs udgnmentof the .Court,' Not. br. 48..E. 
itle. 


alledged. to be withio.fix'Months, Nat. br..48. Þ. 
for after the, fix: Months :there: can: be-no incumm- 
-brance.in-reſpediof-ithe 'Laple.: | 


..  And:if he.adrmitthe Clerk: of the other per 
fon after the«fins Months, which was preſence} | 


bctore the Action, the Writ lies, :Nat. br. _. 
Duere, 

The Writ iis: Original - 2nd ifſueth out of the 
Chancery only, Nat.br. 48.G. 17 Eadw. 3.74.8. 
,vide'the Wait: Mak: br, 4s. ' 0. Regiſt. orig." 32- 
fl. 


Tt ought; cool brought un the County wh E. 


the Church is , becauſe the Clerk of the Biſhop 


ſhall by this 'be.removed-,: andihe Clerk of as | 
other admitted, Coke 7. part. 3. A. Bulwers caſe, . 
Nat. br. 48. D. 38 Hen. 6. 12./ipl. 32: and the 
wrong is done in the County where the Church is, i: 
and that County\may' have? beſt*conuſance of the © 


gone. 
*>.Tt.-ought to. tnake- mention:;ot the Recovery, 
"Vat. br. 48:K.:\Regiſt; arig:32.2S. "But 18 'Edw. 


, 117. by WCEgens _ not to. mention it. 


Here, 


The Writ needs not mention before -what' 
Jaſtices the/Recovery wes, iarid yetigoodz forthe 
Recovery is the ſubſiance,and the Court. is not mi- if 
terial; quere iamen,; 18: Edw.3. 17.pk19, 17 Edw: | 


17 Eaw. 3.50. pl. 21. and ſo cleared! his: The 


| The Incumbtingby: his Collation onght. tobe 


4 es: 
—_ 


3-74. pl: 109. the Writ 3 .15 It needs not men-. | 


tion where the Court was , when the Recover 1 


«Ia 
& $_ « 5%." OR 
% + c < = 


Ouare Hapdir. 


had, becauſe it is an Original Writ, and «he Court 
is fix. 2. Nor that the Biſhop Incumbred ic 

_ within the fix Months, for it ſhall be intended ſo. 
3. It js good, although it bore date within the fix 
Months, for it ſhatl be maintained. alter the Re- 
eovery; and the party ſhall have it. 4. Ttlies'in 
Com.Ban. although that the*Record be removed, 
hequuſe itis,an Ong! Writ. vid. antea, 


» Count. | 


"The Count gs to. mention. og Recovery, 
Nat.br.48. K. becauſe it is the oround of. the As 
ion. 

It needs not to recite all the Record of the 
Recovery , although that it was recovered by 
Darrgin Preſentment., but the ſubſtance of .it,. 17 
: He93 + 3-35: «þ1..34« 

# ount: mentions,” -that the Bilbop did In- 

# = { the Writ depending) the Church, yet 

4  299d,,47 Eaw.3.74- 4 199. 

8 If anc Writ be abated, the Plaintiff in another 

T Writ may vary from the former Count, Nat. br. 
48. M. for he now begins de novo, and is as if he 
had not counted before. 


The Proceſs. 


It is Summons, Attachment, and Diſtreſs, Vet. 
Nutta6: B. 


The 


| Quare i _—_—_— 


' The Bare. 


" The ORTTY was Likigtls, and chit kie FF 
Col late by Lapſe, 34 Hen. 6. 38, Duare Impedit, 
$9. a good barr. antea., 

NEG Record a good bart Vet.Net.br.2 6. B. 


$46, was. C5 


Fi; | 
Errot' brought , and the Record removed in 
Ban. Reg, no barr, Vet.Ngt.br.26.Þ. 
[Did not Incumber after the prohibition of the 
'Court to. him. delivercd, is a gqod barr,Nat. br.4.8, 
AM, fi for before he was not bound't 'to aug notice of 
the Suit. 


{. 


= ' The Fu 


gment. 


It is'y to hav his Preſs ntment ard his Datn- 
mages, Nat. br.q8.H. 38 Hen.6.14- Gale 7: part. 43 
3.4. Bulwers caſe, 21 Edw; 33-pl-7. "X 
: If the Plaintiff be Nonfuired 5 wy it Snotto |} 
b>. x him peremptory, Nat. br.48.M. but he may come 
i | Mmence a new Adion 3 for he may be Nonfuit, 
E” ' and yet have : a good Title, ; 


Replevin, 


« ITE 


Replevin " 
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 Replevin. 
In what Court it lies. 


N the County Court by plaint, per le Stat. de 
Marlebridge, cap: 21: = 

And this may be before the day of the Court, 
9 Edw. 4. 48. 21 Edw. 4.66, pl, 46. For the 
conveniency of the people. 

But by the Common Law the Sheriff cannot 
make a Repleviz without a Writ, 8 Eliz. Dyer. 
256. pl.67. viz.out of the Chancery. 

In the-5 Ports, Regift. Orig, 79. 4. Nat. br; 
67. A. By ſpecial priviledge. | 

In a Court- Baron by plairit, but this ought to 
be centred Sedente Curia, 21 Edw, 4. 66.pl 6. 


Iz Ban. Regis, or Com. Ban- 


An ancient Denican is a good plea to out tue 
Court of juriſdiction , becauſe the reality may 
come in debate upon the Replevin , which ought 
to be tried there, Coke 5. part i105. Aldens caſe, 
vide 2 Edw. 3.32. pl. 10. 17 Edw, 3. 52, pl. 
28. & fol. 75. 40 Edw.3.4 þpl.g. 29 Ed. 3; 
9-pl.29. 4 Ear, 3. 123.-ph. 34: | 


of 


we. 
#4 Fa 
: $ 
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 Admini- 


flrator. 


Husband 
and Wife. 


Baylee, 


ExCccutor. 


Marſhaltey. 
Yolds: yok plea of all: ACtions. 


Replevin. 
It lies not in the Marſhalſcy, Coke 10. part. 74. 
For. that is a limited Court, and 


IWho ſpall have a Replevin, 


Adminiſtrator ſhall have a Replevin de bonis 
Teftatori, vid. the Count. Lib. Intra. 560. B, ſed, 
2, for the benefit of the Inteſtates Eſtate, 

Husbandand Wife join in a-Replevin for a Di- 
ſtreſs taken upon the Land of the Wife, 2 Edw. 2. 
Replevin 42. Digeſt. brevium. 53. ſet. 2, For 
they are both concerned, the Husband in right of 


| his Wife, and the Wife in her own right. 


' Butfor goods of the Wile (ole taken, which 
takes 2 Husband, the Hasband alone ſhall bring 
the Action, Nt. br, 69.K. 33 Edw.3, Repleg. 43. 
ny. the Marriage the Goods and right to them 
arc his 

If Goods be bayled to A, he thall have a Re- 
plevin of them againſt a ſiranger, 21 have I4. 
For he hath a property in them againſt all the 
world, but againſt” the Bailor., | 

An Exccutor ſhall have it for Goods taken in 
the Tecttators time, 17 Edw. 3. Exccutors . 106, 
24 Edw. 3. Avovory , 257. 21 Hen. 6. 1. B. 
Markham. For the right and title to the Goods 
is «ome vn 'o him by the Exccutorſhip, 

E xccutors thail have it tor the Goods in their 


hands that were the Teſtators. Regiſt. Orig. 81.B, 


5 Edw. 3. 133. pl. 14.-18 Edw. 2, Repleg. 24. 
18 Edw. 3. Severaxce, 28. For NOW the thecreft is 


And 


thicirs in-truſts 


%. e * 


| Replevin, 


And when he brings it of his own poſſeſſion; 
he ſhall bave it before the Probat of the Telta- 
ment, Com: 281: A. in regard of the property 
' which is in him thereby. RE 
oint- Tenant or Tenant in Common may join 5,:::-- MN 
bs Ss 11 Hen. 6.31. in reſpe&t of their _—_— 
joint intereſt. Terant in 
_- But if ewo others join, the Writ ſhall abate, Comtnoite 
11 Hen, 6. 31. 3 Hen, 4. 16. 21 Edw. 4. 23. 
For one Writ cannot try diſiin& intereſts, but 
there muſt be ſeveral Writs. 
But in a Homine Repleg. ſirangers may join, 
Nat. 66. F.8 Edw. 4. 16. pl. 19. Propter favorem 
libertatis, and yet 8 Hen. 4.2. is,that they ſhall 
not join. Y©.: Ergo. It ſeems needleſs for twO to 
join, becauſe the Writ may be as well proſecuted 
by one. ET 

Parſon ſhall have a Replevin of a Mortuary af- Parſoti 
ter Seifure, but not before, Com. 281. 4. Foxes 
caſe. 10 Hex. 4.1, For before he had no property 
in it, but a bare right. 

For hehad not property before Sciſure, 16 Hey: 

7-5. pl. 3. Brian. The Secifure gains a property 
in it. 

I. He that hath not the property in a thing , Propris: 
ſhall not have a Replevin for it. 6 Hen. 4.2. pl. ror, 
17- 7 Hen, 4.18, 11 Hen. 4. 17.pt.39.2 Hen. 6 
14. pl. 10. 20 Hen. 6.18. A. 35 Hen. 6. 22. A. 

39 Hen. 6. 35. pl. 47. 4 Edw. 2. 1.pl. 2. 9 Eaw; 

| 3+ 340- pl. 19. Lib. intra. $68. C. ſed. 5. Fora 

Replevin ſappoſeth a propexty-in the thing reple- 
vied by one; - | 

. 2. He tthat hath: Cattel by way of Agiſtment; 

_ have a Replevin, becauſe he hath a ſpecial 

Z 2 prc2 


Replevin. 
property againſt all ſtrangers, as it is upon a Bail- 
ment, 3 Edw.3.71. p1.36. 42. Edw.3.18. pt. 
32. 21 Edw. 4.54. pl. 24. | + | 

- .3+- So he that hath them to manure his Land, 
42 Edw.3.18. 11 Hen. 4.29. 21 Hen. 7. 14. 21 
Edw. 4. 54. pl. 24. ' 2 Edw. 3.34. pl. 19. For 
he hath a property in them to that purpoſe. 

4. So if one have Goods bayled to him, 21 
Hex. 7. 14- viz. to keep, or to bail over as it 
ſeems. ©. 

The Lord of a Villain ſhall have it for Cattel 
of a Villain taken, for the bringing of the Action 
is a ſufficient claim of the Cattel, and there needs 
no ſciſure, 42 Edw, 3. 18. 33 Edw. 1. 3. Re- 
pleg. 43.30 Edw. 3. Repleg. 36. 19 Edw. 3. Re- 
pleg. 32. 9 Hen. 6. 26. Babington. Nat. br, 
69. F. | 
But he ſhall not have dammages for the taking, 
but only for the Detainer, Nat. br. 69. F. For he 
could have no dammage, becauſe before the claim 
they were none of his. 

Succeſſor of an Abbey ſhall have it for taking 
any thing in the time of his Predecefſor , 9 Hem 
- 6. 25.pl.21. Martin. For now he is concerned 

in right of his houle. | 


'' Againſt wbom a Replevin les, 


It lies not againſt him that hath Goods deli- 
vered to keep, Lib. Intra. 569. B. ſe&g.1. For he 
comes lawfully tothe poſſcihon of them. 

Ic lies not againſt the King, nor where he is 
party , nor where the taking is in right of the- 
Ktng, 3 Hen. 7. 1. Keble, This by his Preroga- 

| | tive. 


Replevin. - 
eive. Itis ſuppoſed the King will dono wrong. 
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It lies againſt a Lord that diſirains wrongſul-, Lord. | 


ly, although the goods come again to the owner, 
Nat. br. 69. H. that the party injured may reco- 


ver dammages. 


It lies againſt the Sheriff , and the Writ ſhall Sheriff, 


be in the common form, and he (hall be named 
by his proper name. Regijt. Orig. $1. B. during 
his Office, but not as an Officer, but as a private 
perſon. 2. to whom the Writ ſhall be dirc&« 
ed. It ſeems to the Coroner. 


Of what tbings #Replevin lies. 


It lies of Cattel, Regiſt. Orig.81. Coke 1. part Cattels. 


141. Mayowes caſe, the count. Lib. intra. 570. C. 
ſed. 123. 4., Coke 1. part. 54. 4. Capels caſe. 
and the Replevin needs not mention the Colour 
or Value of them, but only the Kind and Nature 


that the Sheriff may know of what to make re- 


torne, in Caſe the diſtraincr recovers. 

But he ought to ſhew the place where they 
were taken 3 for the taking of them in 
another place ſhall abate the. Writ, 2 Hen. 6. 
_ 14-pl. 10. 35 Hen. 6. 40. pl. 1. for the falſity of 
it, and it ſhall not- be accounted the fame ta- 
king. 


It lies of Wood within the Foreſt, Regift. woog 


Orig. 86. B. viz. Wood felled. Q. if he muſt 
yk. what Wood it is. 


Replevin lies of a Barge, 2 & 3 Marie,Dyer. Barge 


117. pl. 73. If taken #nfra corpus Comita- 
te. 


73 It 


Bees. 


| Ferret, 


Grain. 


Man. 


Replevin. 
Tt lies of a Maſtiff-Dog, 12 Hen. 8. 3: Foxy 


_ the Owner hath property in him, 'and he is a uſe- 
fn) Creature. 


"Of a Leveret, 2 Fd. 2. Diſtreſs 20. 2. For 


©: Its but a thing of pleaſure, if alive. 
Deeds. 


Tt lies not of Deeds of Land, becauſe they 
arc Real, 4, Hen; 10. pl. 4. Anda Replevin i is not 
7 real Acton mierly. 

Tr lies of a Hive of Bees, Regiſt. orig. $1. A. 
For the Owner hath - property in thern, and they 
are valuable. 

It lies of a Ferret, 2 Edw. 2. Avowry, 142. 
for the ſame reaſon. 

It lies of 'Grain in a Wagon loaded, Lib, in- 
tra. 560. B. ſed. 2. 502. D. fed. 3o 9. coge- 
ther with the Wagon, or without- it. 

Tt lies of a man, if he be not committed by the 
command of the King or his Juſtices , or for the 
Death of a man, Regiſt. orig. 77. B. Nat. br. 66. 
E. that is, be kept priloner without any Suit or | 


| procels in Law. 


- Or by Juſtice of the Foreſt outlawed , appro- 
ver, taken for Felony with the manner, breaking 
prifn, known Thief, appealed by an approver , 

urnerof a Houſe, or counterfeiting the Moncy 
or Seal of the King, or taken by an Excommus- 
aicato Capiends, or for Tecaſon, Convict of Re- 
difſeiſin, Nat. br. 66. E. For theſe are Capital 


' Crimes. 


But if a man be taken for Treſpaſs in a Foreft, 


© he ſhallbe replevied, if detained againſt pledges, 


Regiſt. orig. 80. A. © 
And the Writ ſhall be dire&ted Cuſtodi Forefte, 


and if he be no t delivered, then a Replevin ſhall | 


Kite }- 


ifue 


Replevin. 


iſſue to the Sheriff, andan Attachment toattach 
the Gardein of. the Foreſt, per Stat. u Edw. 3. 
cap, 8. Statute 1. Regiſt. orig. 80. Þ. Nat, br, 67. 
A,B & C, Lite uſe there is now of this 
Law. 

And fo for a Treſpaſs jo the Kings Chaſe, Reg}. 
80. B. becauſe the Chaſe remains at the common 
Law, Nat. br. 67. D. and is not ordered by Fo- 
reſt-Law. . 

And ſoif a man reſcues one Tndi&ed and Convi- 
cd for a Treſpals in the Foreſt, Regiſt. Orig. 81. 

A. and the reſcuer detains the party. 

If one takes Sheep which afterwards have Sheep and 
Lambs, it lies of all, Nat. Br. 69. D. 18 Edw.3, Lambs. 
48. pl. 55: So of a Sow with Pig, a Mare with 
Fole, &c. 

It lies of a Park ſeiſcd I into he hands of. the Park. 
King, Regiſt. 80. B. Nat. br. 67. E 

It lies cf a Sow and Pigs which were nof Pig- Sow and 
ged at the time of the taking, 12 Edw. 45. pl. begs. 
10. 18 Edw. 3.48. Nat, br. 69, D. &. Whither 
of a Bitch and her Whelps. 

It lies of Cows and Calves not calved at” the Cows and 
time of the taking, Nat. br. 69. D. 16 Edp. 3. Calves. 
48. pt. 

It lies of Yarn, Mich. 39.&, 40. Eliz. com, Ban. Yarn. 
Burley verſus Read, and generally for any thing 
that may be digrained. 


The Writ. , 
If alive and dead-thing be put in one Writ, the 
live ſhall be put firſt , Regiſt, Orig. SI. B. proper 


excellentiam rei. living Dog is better than a 
dead Lion, 4 It 
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Replevin. 


"Tf it be of more live things, ye ſhall ay , Ave- 
ria. Regiſt. ortg, 8 1. B. Nat. br. 68. D. Com.229. 
A. For that is a word of large extent, compre- 
hendiog all four-footed beaſts. - 

And if the Writ be Averia, and the Count be 
de Bonis & Catallis, it is not 'good , becauſe the 
Count is more large than the Writ, 2 Hen. 4. 25. 
21.28. For Boxa& Catalla comprehends all man- 
ner of Goods, as well dead as living things. 


If je beof alive thing, it (hall be named par-. Wh | 
ticularly, Regift. rg $1, B. Nat. br. 68. D. Com. 


329. A. 20 Hen. 6, 42. pl. 21. vis. the kind 
of it. 

Tf it be of more dead things, it ſhall be ſaid 
Catalls, and not Averia, 2 Hen. 4.25. pl. 25. 
Nat. by. 68. D. If ie be of one dead, it (hall be 
named, Nat. br. 68, D.Regif. $1. A. For the more 
certainty. 

The Defendant ſhall not plead Miſuefmer of 
the place, but may ſay that he took it in another 
place, 16 Hey. 7.5. pl. 4. fol. 7.pl. 9. andnot in 
the place alledged by the Plaintiff, and this is a 
good traverſe. 

Diſtreſs in one County, and impounded inano- 


ther County, Repleyin lies in any of the Coun» 


ties, Nat. Br. 69.1. For it is a continuing wrong 


| from the taking to the impounding. 


' Itis a good plea that the Defendant took the 
Cattel in another Village, 2 Hen. 6.14. pl. 10. 
For then it ſhall be prezumed not tobe of the 


. ame taking. 


The 
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Replevin. 


The Proceſs. 1. Of a man Replevied. 
2. Of Chattely. 


Repleg alias pluries & Attachment againſt 
the Sheriff, Nat. hr. 66. F. 167. B. to make a re- 
turn. 

If the Sheriff return him not repleviſable, a Ca- 
pias in Withernam ſhall iſſue, Regiſt. orig. 79. A. 
$0. A & B, Thatis to take the perſon of the man 
that detained him, or hath elongated him. 

If upon the Capiar i in Withernam, a Nom eſt in- 
ventus of the perſon be returned, chen a C aptas in 
Withernam hall ifſue againſt his Goods, Nat br. 
68. C. to make the Owner appear. 

Repleg. alias and pluries, Nat. br. 68, E, F,G. 

And an Attachment to the Coroners againſt 
the Sheriff, Regiſt. orig, 81. A, for not making 
his return, 

Upon a'return 'that the Bayliffof a Franchiſe 


. makes not an Anſwer, or will not make delive- 


rance, there ſhall be a "Non omittas propter aliquam 
libertatem , but it ſeems that the Sheriff ought 
to do it without a Writ, Nat. br, 68. F. in fa- 


' your of Liberty. ©. ramen. 


If the Sheriff return _ 


Fugavit, in anevkcs County. 

That the Bayliff of the Low returns elor- 
gats. 

Or that he cannot have the view:' 

Or that the Catte] elongata 74 out of the 
County. 


Or 


Ts 


2s 


Replevin. | 
Oc that the Bayliff of the Liberty returns that - 
they arc impounded within the Rectory of S. | 

In all theſe Cafes Withernam ſhall be award- 
6d, Nat. br. 68. G. 69. A. becauſe the Sheriff 
cannot execute the Writ of Replevin. 

And upon this three Capixs's and an Exigead. 
ſhall iſſue, 5 Edw. 4. 18. A. by Danhy. 

The Writ of Witheryam ought to rehearſe the 
Return of the Sheriff. Nat; Br. 69. B. For. upon 
that it is grounded. 

Vid. The. Writ Regiſt. Orig. 82. A. No. Lib. 
intra. 611. B, ſe. 21. . 

If the Replevin be in the County-Court per 
plaint, and the Bayliff return elougata, the She- 
riff ought to enquire by Inqueſt whether it is ſo or 
not, and'then 1/itherzam- ſhall be awarded by 
him, if it betrue; and if he refuſe to grant the 
Witheraam, the party ſhall have a Writ againſt 
him, and an Alas pluriet, and an Attachment, 
Nat. br.69. C. dirxe&ed to the Coroner. .. 


. Second Deliverance. 


At the Common Law a man may be non-ſuit- 
ed ina Repleg. and have a new Replevin i#finite , 
34 Hes. . 6.37. Danby. 10 Hen. 7. 29. þl. 23. 
19 Hen. 8.12. pl. 7. ©. For by this means the 
other party is delayed; | 

And if the Writ abate per Plea or Confcihon, 
there ſhall be another Replevin, 34 Hen. 6. 37. 
- and not a ſecond Dzliverance 3 for this abatement 
was not by wilful fault of the party, Bur 


Replevin, 


But by Weſtm. 2, cap 2. if one be non-ſuited in 
a Replevin, he ſhaſl have but a Second Deliverance 
out of the Rolls of the former Judgment, and 


not a new Replevin,” 19 Edw. 2. Repleg. 25. 4 


Hen. 6. Return of "Cattel, 6. 21 Edw. 4.6., 2 


5 4. 23. 30 Hen, 8, Dyer 41, pl.4. 21 Edw. 4. 


6. pl. 16. 32 Edw. 3. Returnof Catrel, 18. 
But if Judgment be given againft the Plaintiff 


in-a Repleg, upon a Demurrer or Verdiq, no Se-- 


cond Deliverance, 2 Hen. 4. 23.pl. 9. But then 
the party is barr'd by judgment of the Courr. 
And Second Deliverance ſhall not be, but in the 
fattie Court, Com. 206. B. where the Replevin 
was brought, and can beſt take notice of the 
Caule, 

.' Yet if he be non-ſuircd in the County- 
Covrt, and it be removed in Ba. then it (hall 
Hue out of the Ban. 13 Edw. 3. Repleg. 37. For 
there the Cauſe is now depending. 

And if he be non-ſuited in the Second Del;- 
verance, he ſhall not have another Writ, 4 Hen. 
6. 8. Return of Cattel, 6. viz. of Second Deli- 
verance 3 for this is final. 

Second Deliverance 15 a Writ judicial, iſſuing 
out of the former Record, per 2 Weſtm, cap. 2. 
depending. | | 

Vide the Writ Lib. Tntra. 572. B. (ed, 2,3, 4. 
Vide the Count, Lib. intra. 572. B. $5. 6. No. 

- Lib. intra, 589. A. ſed.8. 


And if a man be non ſuited in a Repleg. after 


the Declaration, the Szcond Deliverance ought 
to-agree with the Replevin in day, place and 
pumber of Cattel, &c. 3 Hen. 6. 9. pl. 10. 21 
Hen, 7. 28. vid, 12 Hen, 7.4. 4s Edw.3.29. 
LE TR i. Perſoy 


% 


For Fine 


RE, gn i Lhe 
: *4) : 
Ting 5 00; 2 <1 
5 oe tnBg 
s 


Replevin. -' © | 
Perſay. For it is* to continue the ſame Suit, . 
But 16 Edw. -L Ayd I31. Thorpe. 17 Edw. 3. " 


Repteg. 22. 26 Hen. 6. pl. 7. It may vary from 


the place. ©. tamen. 

And per 26 Hen. 8. pl. 27. Fitz Herbert , it 
may vary from the number and day 3 ſo therebe 
2 certain deſcription of them, ' Q. tame. 

Repleg. of a Heifer, the ſecond deliverance was 


' of a Cow, and good, 26 Hen. 8. 6. pl. 27. For 


a Cow and a Heifer nou variant ſpecie ; for they 
differ only inage and appellation. 

Upon a Non-ſuit in Repleg. return awarded, 
and upon Withernam awarded, and other Cattel 
taken, yet the ſecond deliverance ſhall be of the 
former Cattel ; for fo the Writ imports, 36 Her, 
1. Dyer 5g. pl. 14. 2 Edw. 3.17. Avowry 171. 
22 Hen. 7.92, pl. 7 Crooke, _ (hall not be a 
{ccond deliverance,becauſe the Plaintiff had efiray- 
ed the former. 

Hasband had aid of a Wife in a Replevin, and 
makes default, the Wife cannot joyn in the (ſecond 
deliverance, 18 Edw, 2. Repleg. 23. For ſhe is 


not the principal actor in the Replevin, but the ** 
Husband. ''Y 


Diſtreſs. 


Is what caſe a man may diſtraig. 


A man may diftrain for a Fine or Amerciament 


or Amer- in a Court-Leet, Cok? 11. part. 45. A. Gadfreys 


_ In caſe; for a Fine and all Amerciaments in a Court- . 
a 


Leet. 


Let Diſtreſs is incident , 5 Edw. 3. 139. pl. 43: 
10 Edw,. 3. 303. pl. 10. by the Common Law. 


4 
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Replevin. 
' For a Fine impoſed in a Leet, Coke 8. part. 41- 
A. Grieſleyes caſe. 
.  Forbreakingof a By-Law in the Leet of the 
. Lord, he may diſtrainfor the Amerciament,Coke- 
\. 6.part.25, A. 


\* Diſtreſs is incident to an Amerciament in 2 
Court-Leet, o Hem. 7. 2. pl. 22. 8 Hen. 4. 15- 
pl. 16. Gaſciogne, 12 Hen. 7. 15. B. 4 Edw. 3. 95: 
pl.24- 29 Edw. 3.28. pl. 30. Def, & Stud. 24- 
A. 5 Edw. 3. 159. fl. 21. | 

Collector of a Tax granted by Parliament, 


Tax by 
Parlia- 


may diſtrain him that will not pay when the Pa- ,cne. 
riſhioners have aſſeſſed it, 22 Edw. 3.10. pl. 52. 
and juſtific by the AQt that granted it. 


A man ſhall be amerced for not doing of ſuit Amercia- 
ment in a 


ina Court-Baron, 9 Hen. 7. 22, Word & Read, Come Ba, 
| Coke 4. part 95. A. Slades caſe, 21 Hen. 6.39. rm, 


pl. 8. and not diſfirained. 
And for ſuch Amerciament he ſhall diftrain, 
9 Hen. 7. 22. per two Juſtices by ſpecial preſcri- 
ption, Noe. Lib. intrs. 570. C. Q. 
| For Amerciament in a Court-Baron a man 
may not diſtrain, 16 Hen. 7. 14. pl. 9. 21 Hen. 
6. 39. p1.8. | 
' The Lord may preſcribe to diſtrain for an A- 
merciament in a Court-Baron, 15 Eliz, Dyer. 
322. Coke 11. part. 45- A. and ſuch preſcription 
is good. 
Yet Doi. & Stud. 74.e contra. Q. 


Crooke 


266 Replevin, J 
Crooke. IF an Amerciament was at the Court: FT 
Leet, he may diſtrain, otherways not, Crooke, 29 '1I 
Hen, 7.66 pl. 8. 9. What remedy i is then for it? 1 
_ forit "_ debt lies for it. ; 
Amerela® Special preſcription in the Sheriffs Tourne to. A- E | 
Tourne. * merce, and for this there was a fpecial preſcription 
for a Diltreſs, 33 Hen; 8.30. þpl.2. 

Tax by A Tax was made by the Inhabitants of a Pa- 

 theInha- riſh, anda Diſtrefs taken for it, and good, Dog, 

bicans. = G- Stud. 74. B. by preſcript. 

Bn Suit toa A man may diſtrain for ſuit toa Mill, 22 Hex.6, 

ZE Mill. © 34. 9 Edw.3. 356. Nat. br. 122. M, For it isa 

& profit, and valuable. 

A marr may diſtrain for Rent. ſervice, and all 
manner of ſervices, Dod.& Stud. 74. A. For it 
is a Duty ifſuing out of, the Land held. 

'  A-gives Land toB, for him to ſerve in ſuch a 

place when he ſhall be requeſted, he may diſtrain, 
22 Hen. 6:33. 4. 9. it he were never {ciſcd of 
the Service. 

Herriot. For Herriot-ſervice a man may diſtrain, 44 

—_— Edw. 3.13. pl. 24. 27 Aſſize. = 2 4. Com. _ 

| ſcifing and Mantels caſe. Dol: Stud. 75-4 

| diffeifing Burt for Herriot-cuſtom he can but only ſeize, 

1 * ” 2 Edw.2.Herriot 7. 8 Hen. 7. 10. Dad. & Stud, | 
75- A, And it he cannot _. he hath no xe-  ' 
medy. 

Ard for Herriot- ſervice a man may ſeize, 15 FF. 
Edw. 3, 22. pl.4. 38 Edw. 347. pl. 27. 16 EY, a. 
3. Herriot 2. 6 Edw.3. 277. pl: 10. And Di- 
lircſs for Herriot-fervice is more worthy than He- } 
riot-cuſtom. x 

For a cer-" A mancannot diſtrain for a certain Leet with- 

raln Leet, Out preſcription ; becauſe it is agaiaſt common 'Þ 

right; | 


Rent.ſer- 
ICC, 


>» Replevin. 367 
right, Coke 11. part 44. Godfreyes caſe. vide 6 


©  Edw. 3. 10. ſo thata preſcription binds common 


right. | 
Sond the Tything-man that preſcribes to have 
it of the Reſiants, ought to preſcribe todiſtrain, 
6 Edw. 3. 189. pl. 26, Coke 11. part. 44-B. elſe 
he-cagnot. 1-25 

A man may diſtrain for Ayd for marrying his aya, 
Daughter, or making his Son Knight, Glanvil, 
Lib. 9g. cap. 8; 5 Edw. 3. 138. pl.38. 39 Edw.z. 
34+ pl. 40. 40 Edw. 3. 22. pl.21. This by te- 
* nureis due to the Lord. Bc 

For ſait to his Hundred Court by reaſon of te- i 
nure, there ſhall be a diſtreſs of common right, gyareg. 
Lib. intra. 608. B, 5 Edw. 3. 152. pl. 32. 9 | 
Edw. 3.356. pl. 39.- to-compel it to be. done, or 
recompence for not doing it. {1 

' The Lord may difirain for relief, and hath no Relief. 
other remedy, but his Executor ſhall have debt, 
and ſhall not difirain, Coke 4. part. 49. B. 7 Hen. 
6.13. as for a duty veſted in the Lord co whom 
it was d pcrional ſervice. | | | 

A man cannot diftrain for money due for A- Ad 
oiliment, but ſhall have treſpaſs, it that they chaſe ***' 4 
the Catte] out of the Land before the Agiſtment 
be paid, Regiſt. Orig. 92. A. 3o Edw. 3.11. pl. 
6. ©. whether debt lies not for it againti him 
that agiſted his Catte]). | | | 

An Inn-holder cannot diſtrain for his Victuals jyholger, 
provided for his guetts, 3 Edw.3. Diſtreſs 19. but - 
may have an action of debt tor the value of them. 
He that takes Cattel as Eftrays , may dilirain ggrav, 
them uncil he be faisfied for the Meat, 44 Edw. z. : 
13. pl. 25. by the owner of them, it they be 
claimcd within the year and the day. A. 
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-.368 Replevin. C3 
Pledge, - A. indebted to B for tabling, delivers Goods 
to him until he be ſatisfied 3 B. may.diftxain them 'Þ ' 
until he be paid, 45 Edw. 3. 30. pl. 39- thatis, * 
he may keep them 3 but this is upon the ſpecial a- 
greement. OL 
Toll. For Toll a man may diſtrain, 3o Edw, 3. 15. 
B. 11 Hen. 6. 39. 9 Hen. 6. 45- 20 Hen.g. x. 
Aarrowe. viz. Toll of a Market or Fair, this ſeems 
not tobe of common right. | 
But Trin. 28 Eliz. Ban. Regis. Rot. 963. the 
Village of Nortbarygpton diftrained for Toll, and 
alledged not a ſptcial Title, or preſcription to 
_ Toll, and for this it was adjudged again 
them. 
Dammage A Commoner may diſirain the Cattel of 2 
fealant. firanger , dammage feaſant upon the common of 
common right, Coke 9. part. 112. B. 7 Edw. 3. 
266.pl. 39, 24 Edw. 3.42. 46 Edw. 3. 23. 15 
Hen. 7.2. & 12. 13 Hen. 8. 15. B. in reſpect of 
| | his intereſt in the Common. 
- Forſch The Officers may diſirain for the Forfcituzes of 
tures Tnn-keepers, and fel] the. Diſtreſs, 1 Fac. cap. 9. ' 
by Statute. vid. 
The Lord may diſtrain for the Forſcitures of 
Inmates, or for ercRion of Cottages, Stat. 31 
Eliz. eap. 7. vid. 
Diſtreſs may be taken by Surveyors of High 
_ ways, 18 Eliz. cap. 10. from thoſe that make de» }_ 
= - - faultinlabouring. By the Star. 7 
4 Arterages: _ Tevant in Dower cannot diſirain for Arrerages Þ} 
| of Rent due before the Recovery of her Dower, 
40 Edw:3. 22. pl. 19. For the Tenants were not 
bound to pay her. . 


has. 


Replevin.. = 

'. A Leaſe of:-Tithes rendring Rent, there ſhall Rents | 
be: no diſtrefs, becauſe 'the  Tithes aresthe very 
thing leaſed, 12 Hen. 4. 40. and therefore can- : 
not be diftrained no more than Land lett, and the 
rent iſſues not out of the Tithes. | 

_ A perſoniclaims rent by preſcription, and di- Rent by . 
firains for it ,, Lib. intra. 557- Charge 1. and ” 
o0d. | | ER - 5348 : 
: A. grants a Rent-charge. to B: in Tayl, and 
grants, that if the Bayliff of the King diltrained, 
the -party might diftrain,' 46 Edw. 3. 18, and 
good by the contra. ' -: : 

Rent granted by Fine , and Diſtreſs appointed 
to. the Juſtices of the Com. Bax. or Barons of the 
Exchequer, they may diſtrain; 38 Edw. 3. 33. 
So if the Diſtreſs had beenappointed to any others, 
they might difirain:by vertue' of the Fine. 


Rent- 
charges 


Of what things 4 man may diftrain. 


- Money cannot be. diſirained,* unleſs it be ina Money. 
Bag ſealed, or a Cheſt locked, '22 Edw. 4.50. B. 
p!. 17. 41 Edw.3. Diſtreſs 14... For then it may 
J be known and replevied , 'eIſe it cannor. | 
4 _ Cattcl in 'a Wagon, vis. fatined to it, may be Cartel na 
jj diltrained, but out of a Wagon'they cannot, 2 Wagon. 
Hen. 4.15: pl. 19. 41 Edw.3. Difircls 14. 22 
FF Edw. 4. 50, 11 Hen,-7. 14. pl. 8. 21 Hen. 7. 
'Y. 39: pl. 55. becauſethere can be no Return, nei- 
I ther doth a Replevin lie of them. . ©, It ſeems be- 
cauſe Cattel of the Plough are not diftrainable, fo 
they (hall be adjudged if they be looſe ; but when 
they are in the Wagon, -it is known they are for 


other ules. Q. 
A 43 The 


379 


. Lord. 


 Horke 


Replevin,.. ; 


- » The Lord cannot: ſeize the. Cattel;, and put 


them in a Wagon, and then-diftrain: them, 18 
Edw, 3.4. For by this means no Cattc] of the 
Plough would be Ie pack from difirain- 
in | 
” A Horſe at the Smiths Shop, or 4 Gaient in 
5 Taylor Shop, or an Horſe in an. Hoſfirey ſhalt 
not be diſtrained ; for this would hinder publick 
commerce and dealing : But if; the: Saddle bt on 
the back of the Horfe when he'is at the Shop, he 
may be deſtrained ;. 22 Edw. 4. 40- pl. 15. 15 
Rich. 2. Avowry 19. becauſe it Ss he is then as 
it were-in the Owners cuſtody. , 1amen.. .. 
A Horſe upon .which I ride over my ground. 
the Lord cannot purſue, and-take him as Di- 
ſirels, 6 Rich. 2. Refcous 14. So if 1 hve him 
bridled in my hand, as:it ſeems 5: for that is to 
diſtrain the man as well as the Horſe. 
A Horſe of any man: through the whole Vil-  F - 
_= ſhall be diſtrained for the Fees of the Knights F 
the Parliament ;. 14 Hev.:4. 2.:For the Law 


looks upon the village in pencral, and. every ont T 


15 liable for the whole, if hebc-ablt. 
Tf a man be taxed to Fifteens, having Cattel 


leyant in another Village, when they come with- 
in the Parith they ſhall be difirained; 18 Edrw. 5; 


| = 21: 39- For the RW Hable with the 


Fa.::* 
If a Horſe of : a FASOALs eledpes intothe Land Þ% 
of him that hath loſt Iſſues, _ ſhall be difirain- ' F 
d, as it —_ $1 Hen. 7&1 'Q+ For it ſeems 


hard. 
if 


Replevin. ey 


hf the beſt Beaſt he .cſtrayed,, the Lord'may 
diſtrain any Cattel in the Land, 27 Afſize pl. 24. 
viz. where the Lordis to have the beſt Beaſt ; buc | 


CO ſeems: they: muſt be Jevant and couchanet.' 


A Goſhawk diſirained, and the Diſtre(s jifFi- gas. 
fied, 16 Edw. 4. pl. g. viz. a reclaimed: Goſhawk, 
| foria that one may have a property, and it is va- 

| luable. 

Fiſhes in a Pond cannot be diftrained, Crooker pe, 
Reports 188. becaule they cannot be known what 
they.are, nor can. be replevied. ET 7 

A Hive of Bees ſhall be diftrained, as it \ſrentis, Hive of 
for a Replevin lics of them, Nat. br. 68. D. ___ 
if it be inthe day-time, how--it can be. 

A Door or: Window is not diſtrainable. _ Digs or 
Edw. 3. Ceſſavit. 21. 21 Hen. 7.26. 14 Hen: 8. window. - 
: Brudenel. For it is part of the Free- 

old. | 

A Milſtone that is fevered for picking ſhall Milſtene, 
not be diſtrained, my Hen. 3.25, For it is a of 
the Mill. 

An Anvil hall not be diſtrained, I4 Hen, 8. Anvil. 
25. For it is part of the Smiths Tools he gains 

his Livelihood by. 
 - A Barge was diftrained by preſcription, 3 May Barge. 
Dyer. 117. pl.73. and held good, for that ray * 
alter the Law. 

The Lord diftrained Cattel for ſervices before Lord. 
they were Levant and Couchant, 4 Edw, 3. 37. 

Iſſue joined, 8. 22 Her. 6.37. 15 Hen. 7. 17. 
Dod. & Stud. ns A. and well, as it feerns. 

Sheep ſhall be diſtrained, if other difireſs can- gheep, 
not be found at the dzy of the. diltraining , 

Aa 323 29 Edw. 


Plough. 


.Catte! jn 
' Dower. 
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29 Edw.3;16; elſe not-in reſpec of the kindrance 
of -cJothing. 
Cattel of he Plougir ſhall not be diftrained, if 
there be « ther dilireſs ſufficient , 14 Eliz. Dyer. 
312.-p1. 86.elſe chey may ; for otherwiſe the party 
may . be without remedy. 
Cattel delivered by the Sheriff tothe Tenant 
in Dower for ſciſin of Rent ſhall not be diſtrained 
. for Arrerages of the Rent, 40 Edw. 3. 22.p1. 19. 
\ For (he ſhall not take ſuch advantage. 


Yarn. Yarn brought upon-a' Horſe toa Neighbour to 


weigh, this'the Lord cannot diſtrain tor Reot, 
becauſe jt was brought for a ſpecial intent, Mich. 
39 & 40 Elig.-com. Bax. Burleigh verſus Read. 
- , and it would hinder publick commerce and deal- 
Catted, * 398: | 
If Cattel put into Black Acre, and they firay 
into White Acre, through default of encloſure, 
.: they ſhall not be diſtrained, 22 Eliz. Dyer 365. 
pl. 33 For the Owner is 1nno- fault... 

A. ought to incloſe againſt B, and leaſes to C, 
for 21 years, which leaſes to D, for 1o years, 
rendring Rent, the Cattel of B, for default of 
encloſure, eſcape into the Lands of A, and he 
purſues them C cannot difitrain, for no de- 
+ fault was in the: owner of the Cate], 15 Eliz, 
Dyer 317. pl. 9. vide 39 Edw. 3.3. pl. 12. and 
the Law doth not puniſh thei innocent. © 


Default of 
Incloſure. 


Replevens.. 3/$” 4 


. What Perſon ſhall diſtzain. 


: -A-Commoner ſhall diſtratn for darnmage feſant, Dammage 
and is not tied to ſhew per quod amifit Communi- feaſant.. _ 
an, No. Lib, intra. 573. D. ſei. 4. 24 Edw. 3. 
42. pl. 23. Coke 9. part. 112. B; 46 Eadw. 3.23. 
15 Hen. 7.2. 7 Edw.3.-266. pl. 39. 13. Hen. 8. 
:.15. For the Diſireſs there: taken implies it. ' 4 
Tenant at ſufferance difirains, dammages fea- A 
fant, 4 Hen.7.3. and good; tos he hath title a- Y 
gainft a; firaoger.* ' 5 
He to whole uſe before, 27 Her. 8. could not 
difirain, becauſe-he had nothing in the Land, 1g 
Hen. 7.2. pt. 4. but the Feoffee of the Land 3 bur 
now icis otherwile. ; , 
Sheep bailed to a woman fole to dung her Land, $yeep, 
who takes a Husband, who commanis the Own- 
er to take. them again; who refuſeth, the Hus- 
band may diſtrain them,dammage feaſant, 43 Edw. 
3-32. pl. 3. For now they are dammage feafant 
unto him in reſpe& of his intereſt in the Land. 
The Lord diſftrains Cattel, becauſe the Tenant —_ 
puts.in more than he ought into the Common, 46 _, 
Edw. 3. 12.pl. 13. and good, for he ought not 
'- tO ſurcharge the Common. 
A. fold 5o Acres of Moor which lay common, «on. 
to B, yet every one of them ought to incloſe a. 
| 22in(t the other, and if the Cattel of the one go 
Y-. into the Land of the other, they ſhall be diſtrain-' 
Y*: cd, dammage feaſant, 23 Eliz. Dyer 372, pl. 10. 
or by the ſale the Lands arc ſcvered. 
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Seri ; night, -11 Hen..7. 5 pl.8. 12 Edw,3. Diſtreſs 


' and A- 


mercia- 


ments. \ 
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At what tins war nay diftvain. 
For Rent-ſervices he ſhall not-difirain m-\the * 


17. To'Edw. 3. 21, Coke'g.part.:66, 4. For the 
night is 'for reſt,, . and all Wings ought to. be 


then. peace. 


* Husband 


and wife. | 


E... Reverſion. 


YR - 
"$3 
- ..- Dammage 


feaſant. 


\ 


Aﬀter the Term ended no difireſs, 14. Hen. 4. 
31. For then the-privity betwixt the Leſſor and 
the Leſſee is gone. . ©. 

But 22 Hezx.7. 96. pl. 5. by all, if a Leak for 
years beended, andthe _Leffec keeps in, the Leb- 
for ſhall diſtrain for the arrerages. - \For'that con- 
tinnes the privity as it ſeems. ©. 

A Leaſe till Mich. for one year, addeitn rent 
at Mich. he cannot diftrain, becauſe the Leaſe 
is ended at the infiant, DoG, & Stmd. 7g. A4.. That 
is., at the day ; and the Law admits. not of 
Fra&ions of time, 

Husband leaſes the Wifes Lands, rendring Rent, 
th Wife dies without flue, the Husband cannot 


difirain, becauſe the reverſion goes to the Heir, 


9 Hen..6. 45. 28 Hen. 8. Dyer 28. pl. 191. And 
the rent go. with the Reverſion. | 

A Leaſe for years, & grants the reverſion to B, 
yet if the Cattel of B comes upon the Land, A 
ſhall difirain durivg the Term, 20 Edw. x. 4. #4- 
men quere, becauſe he bath —_— in the 
Land. 

For. Dammage feaſant in \the night, -one- may 
diſtrain, and good enough , Coke 5. part. 66. L. 
Mackally*s caſe. 11 Hen. 7. 5. pl. 8. 12 Edw.3, 
Dittscſs 17. 10 Edw, 3.21. . For elſe it might 4 

mille 
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miſchievous: in xefpect of the datnmages which 
. . might bedonebelgre.the, morning. 
. A- entets upon a condition broken, and takes 
the Cattel of the Leilee, dzrmmage fealant, Quere. 
5 Eliz. Dyer.322. Itſcems he may; for he comes 
—_— a.good Title. - 
A.man may diftrajn dammage feafant, PPS 
- the awner make freſh! ſuit, in reſpe& of his fatis- 
faRion for the dammage done, 7 Hen. 7. 1. pl- 
11...11 Hep,.7..4. pl; 11,10 Hen. 7 21: Dog. & 
Stud, 15.6 contra. 


In what place a man may diftrain. 


A, man fined./in a Leet , being one of the Dezi- 


xers, ſhall bz difirained through all the jurifdicti- —_ 


on of the Leet, although that hebe of another 
dezin , Coke 11..part. 45. A. n1 Hen. 4. 89. 

1.3 Hen, 4.9.For he may, it (ems, be liable in both 
| Places: 

A man. ſhall difirain in any place within the 
precindt of the Court, 19 Edw.3.2, Avowzy 225. 
8 Rich:2, Avowry 194-47 Edw.3.pl.12. where the 
Amexciament is ſet , but not without 3 for there 
1s no juriſdiction. 

For Amerciament in the Sheriffs Tourne he 
may diGrain throughout the County, 12 Hen. 4: 
24- pl. 17. 13 Hen. 4. 9.8: Rich. 2, Ayvowry 194. 
becauſe all the County is within the juriſdiction 
of the Sheriffs turn; for it is the County- Court. 

If amanhad a Leet within his Mannor, he can- 
not difttain out of his Mannor, 4 Eaw. 3. 96. pl.26. 


For that is not within his juriſdiction: For 429 < 
For a Tax by the Parliament, a difireſs may be by<xMeT =: 
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Herriot- © 


+ {ervice. 


Houſe. 


Replevin.” 
juſtified throughout all the Village, 11 Hex. 4. 2: 
18 Eaw. 3.11. pt. 39; upon which the Tax'is 
ſet. This was accordivg to the old way ; butnow 
the Law is altered.- 

A Fiſhing lying within tenure, a man may Us 
ſtrain init, for it. ſeems that the Soil pafſeth}, 4o _ 
Edw. 3.45. as well as the water, vis. terra 49ua 
cooperta. ©: For a F iſhing ſcems but a Liberty or 


Priviledge. 


A man may ſeize bis Herriot-ſervice in any place 
that he ſhall tind bim, although» not within his 
Fee, 6 Edw.. 3. 2c8. "pb. 3. For it 1s a perſoral 
ſervice, and not local or fixt, 

The Lord may enter the Houſe of his Tenant 
to difirain if the Door be open, 38 Hen. 6. 26. pl. 
4. But he cannot open the Door to do it. ©. 

If the Lord find the Houſe faſt with a Bar, and 
he break it open and difirain, this is wrongfully 
done, 8 Edw. 2. Diftreſs 21. For a mans Houſe is 
his Caſtle of defence. 

If the Beafis of a ſtranger eſcape into anothers 
Land, and the Owner chaſes them out before, 
and the Lord comes and difirains them, here the 
Lord cannot diſtrain them 3 yet it is other wie, if 
they go outs of their own accord, without chaſing, 
11 Hen.7.4. pl. 11 Com.38 A. Plats caſe.2 Edw.4, 
6G. B. Littleton. 33 Hen. 6. 52. pl: 39. 34 Hens. 
IS. B. For in the tormer caſe he may take notice of 
the Owner, but in the latter caſe he cannot. | 

The Lord diftrains the Cattel of the Patron 
within the Glebe belonging to the Advowſon, 33 
He2.6.35. Littleton. This is a good diſtrefs beld. 


A man cannot diſtrain for Rent but in the place 


leaſed, unicſs the Lefſee grant a difireſs in other 


Land, 


Land, 9 Hen.6.9, which he may well do by ſpe- 
cial agreement. | 
The Lord diftrains in his Fee , the Tenant Lords Fee. 
chaſes them out of his Fee, he may take them a- 
gain," 4.4 Edw. 3.20.p1. 15. for by the diſtreſs he 
had a property. | | 
 A'Baily attaches a Horſe , whickis reſcued and Frefh ut. 
brought into another County , he ſhall make freſh 
ſuit, and take him again, 33 Hen. 6. 52. p1.39. 
33 Hen, 6.550. pl. 46. elfe not ; for the gaining 
him upon the freſh ſuit re-continues the Acttach- 
mane. | | 
" A diſtrains and puts them in-the pound , the Pound. 
Owner takes them out, A may take them again 
in any place, 34 Hes. 6.18. pl.33. becauſe they 
were once tn cufiody of the Law , and he may | 
place them there again wherever. he finds them. I 
If one put his Cattel in Land charged witha | 
Rent-charge, they ſhall be diſtrained for the Rent- charge, 
charge , although they are neither Levant nor 
Couchant : otherwiſe, if they eſcape upon the 
Land, 15 Hen. 7.17- p1.13. for it ſhall be pre- 
ſumed he took notice of the Rent 3 but not fo 
where the Beaſts eſcape there , for that is againſt 
his will, and he could not help it. | 
Buere by the 18 Edw. 2. Avowry 219. if the 
Cattel that eſcape ſhall not be diſtrained for dam- 
mage feaſant. It ſecms they ſhall,in reſpect of the 'Y 
dammage to be recompenced, which come by his > 8 
negligence. —_ 
2 & 3 Marie Dyer 117. pl 73..Difircſs for an gc. os © 
- annual ſum upon the River-of Thames, ©. of Thames. 
what nature. : | 


IWhat 


Replevin " 
What Difireſt ſhall be ſold. 


Court- A Diſtreſs taken in a Court- Leet ſhall be. -folg, 
| Leet. although that acommonperſon be Lord of the 
E Leet, 3 Hen.7. 4. pl.15. Fairſax, | 
I Inmate. .: Diſireſs taken-by a Baily of a Lord of a Race 
ſor forfeiture of Inmates , and ſold by force of a 
grant-of the Steward in nature of a Sczre facias, 
No. Lib. Tatra 666. A. Sei, 14. A; whether by 
the Common Law. 

A Difireſs taken for a Fine touching High- 
ways ſhall be ſold, per 18 Eliz.cap.10. . 


Highways. 


I bat (ball not be ſaid a Difireſi exceſſive, 


| No Diſtreſs ſhall be faid exceflive for Homage, 
. Exceſſive. 42 £4, 3.26. pl. 11. Belkuap, 27. Aſize pl. 5 1. 
_  * Coke 4. part. 8, Þ. Bevils cafes 28. Aſſize pl. Fo. 
this isin reſpec of the great copſeguence of the . 
thing diltrained for , and the calinels for the Tic- 
nant to perform it. 
' So likewiſe for fealty,27. Aſize,pl. 51.28 Aſſize, 
pl. 50. Crke 4. part. 8. Bevils cale, for the fame 
reaſon, and in eſpe of the contempt done to 
the Lord. 
A man diftrains four Horſes and a Cart for two 
ſhillings rent;. this is not excdſfive, becauſe they 
arc hxed to the Cart otherwilc, if. not fixed ; fo 
of a fold of Sheep,2o Edw.4.3. otherwiſe,if not 
in the fold. Qnere rationem differentie, It ſeems 
. 10 be, becauſc in the former. caſes the intent of 
the party appzars, bur cnly to have his due, and - 
not to take advantage of the Diſtreſs: . But _ 


OTE Hr PROS, Je 
SE C s 
. % 4 


Replowis, | 27% 


J finthe latter, for then he might have dial 
4 one Horſe, or one Sheep. 


1. The Barr, 2. Juſtification, 3. Connſonce 
4+ Avowry. "Y 


No Barr that the Plantiff is poffefſe@ of thi I. Barr: 
Catte), Nat. br. 69. H. for he ought tb have dam- 
. mages 'for the wrongful diftraining of them. 
T hat he took them not, a good bzrr, Lib. Fatra. 
$61.B.$ed.1. 565. C.Sef.1 2. 19 Edw. '3.Aid28, 
for that diſafhirms the Replevin, Vi. theſuppoſal 
of the Writ. 
Claim of Property , 26 Hex. 8. 6.pl. 27. 31 
Hen.6.12, for then it was lawful to take thern as 
his own, 
This may not be by way of Avowry, 31 Hen. 
6. 12, 
- InReplevin of grain it is a good'Barr to ſay, Gan, 
. it was his Wifes dum ſolz, and that the Plaintiff 
furrendred it to her, 30 Edw.3.94p1.3. for by the 
marriage the intereſt is his, | 
When a man cannot have the thing for which ,, Juſtifi- 
he'diftrains, 'then he may juſtifie the taking in lieu cation. 
of the thing, andnot avow to keep it till he have Pierce 


the thing it ſelf, per Curiam, 19 Hen. 6. 41: _ 
3 
pi V3. why ray 


 'But22 Edw 4, 36, B. e contra, Collow. 5  Avowrye 
If a man diltrain for Services, and the Tenant 
dic, in Repleg. brought'by the Execators, he ſhall 
: jultifie, bur not avow, 17 Edw. 3. Executors x06, 
4. forhecanmakeno title againſt them, but he may 
jultific the taking. 


Becauſe 


| Replevin. 

Becauſe he canhot have a, return for the ſatne 
thing againſt the Executors's 22, Edw. 4. 36. B, 
Collow. 

If a mandiſirain for- Services,: he may: juſtific 
or avowat his EleQion,. 1 5 Edw.4. 29. 

In every calc where he may avow,he may juſti- | 
fie, for he hath-done-no-wrong;: ſed 104 & contra, 


| 5 Edw., 4: 6. Tong; for he may have' done no 


wrong in taking, and yct may-not be able--to 


- maintain an Avowry: 


A man may juſtifie for Rent determined ; but 
not avow, vis. for Rent arrear before it was de- 
cermined, Mich. 33 & 34 Eliz. Com. Ban. God- 
dards caſe, becauſe he cannot make a Title. > 

Tenant-at. ſufferance may juſtifie a diſtreſs for 
dammage feafant, 4 Hen.743. pl. 6. for he hath a 
Title againſi a Stranger. 

One makes Conuſance of the difireſs for dam» 
mage feaſant in the Frank-tenant of his Maſter, 
i0O& 11 Eliz. Dyer 280. pl. 15. 21 Eliz. Dyer 
365. pl. 32. and,good in the behalf of his Ma- 
ſer. 

Conuſance as Baily. of A, and chat he took 
chem dammage feaſant in the Land that his Ma- 
fier had for years , ,2 & 3 Marie Dyer 117, pl.76, 
and good. 

Conuſance as Baily to the Parſon of D, which 
claims a Rent by preſcription ,- and a diſtreſs for 
it, and good, Lib.Intra. 557. Charge 1. 

He cannot avow for Rent determined, but may 
juſtifie, Mzch. 33 & 34 Eliz. Com,ban. Goddard: 


- Cale, autea; becauſe his Title to the Rent is 


| Nuotiplex, 


gone. 
1. Avowries for Rendoreices are twofold , 
| I. per 


E 2 3 Replevin. 
3 rt. per Common: Law; and 2. by Statute Law, 
\ Coke 9. part. 134.B.  Afeonght caſe. 
| 2- One may avow.upon one, as upon his veray 
Tenant by the manner, ſcil. when the Tenant E 
leaſed itforlife, or made agift in Tail, the rc- 2 
' . mainder oyer-in Fee, 20 Hen.6.9. B. 'for he is | 
not bound to take notice of ſuch. a leaſe: or gift. 
_ But then the Lord'ought-to ſhew: this ſpecial 
' matter in his Avowry, 15 Edw. 4 12; A. Catesby, 
vide 4 Hen.6.14. pl. 11. Quere 
| 3. Upon one as his Tenant by the manner, when 
the-Lord hath but an cfiate in Tail, or a leſſer 
eſtate in the Lordſhip, or when the 'Tenant hath 
a.lefſer eſtate than-Fee-limple'; for neither-of theſe 
| hinders him from being Tenant, 21 Her. -6. 22. 
pl. 2.2 Hen 424. pl, 13+ Hawukeford. . 
4. Upon the matter in.the Land generally, . as YN 
The within his fee and Aignory's 3s Hen. 6:23. / 


l, 
, - Upon the Land by any Lord generally, per 
21 Hen, 8. cap,19. aS in Land within his Fee and 
Signory, without making  Avowry upon any 
perſon certain, Coke 9,Part. 1 136. Aſconghs calc 3 
tor the Avowry is in reſpe& ot ths Lands. held, 
and not of the perſon. FRI IEC WE 


| Who ſhall avony, | 

An Adminiſtrator (hall avow for Rene FI in Adminj- 
the life of the Inteſtate, per 32 Hen.-$. for he ſtrator. 
comes in the place of the Intctiate. in reſpect. of 
intereſt. 

| Husband and Wile in right of the wife, for "OI 

\"icaadege 1 cue for Land held of the wife, Lib, and Wie, 
Intra, 555. D. Sef.6, tor the Husband hath the 
" hag . | preſent 


|  Replevin.” F 
preſent intereſt, and by his death the: wifes intereſt pk $ 
TEtUrNSs. = . 

Qr fouReny due to the: wiſe afore Covertvre, 
4 Hen. (6:13. ''forby the: Covexture the Rent be- 
lopgs to the Husband. 

Butone.carpot make Comfaiice as Baily to the 
husband aud wy: / 'becaufe- # Feme. covert cannot 
makes Baily;'23 Hen: 4: Avowry 98. ©®. how 
the' Baily of- ey: hy the ' husband in TI 
of the wife ſhall -avOW- 2 - It fees as Baily fo 
husband onlyc | 

He to - He ates a: beſvie; 27 Hen. 8. catmet-a- 
 whoſeuſe. vow fox daramapge feſant in his own name, becauſe 
he hathnothing fn the Land at 'Cominon' Law, 
but:occupation/at ſafferance'bf the 'Feoffees ; 15 
Hen. 7.2. pl. 4. fob. 12: pl.23; fb: 13: +15 © LIT | 
17 Hez.7.41-pl.2. antea. | 
But amfay jutifie in the names of the Feoiees, 
Crooke 17 Hen. 4: pl. * a oM their leave, -as it 
1 ſeems... 
- Commo- A Conimones may vow for Jnninitiage feaſinr, 
1 af Ceke 9. part.1 128.24 Edw.3:42. pl.23. 40 Edw, 
3. 23.15 Hex.7.8. 13 Hou 8. 15. 7 Edw.3.266. 
Þþh. 39. Coke'S. part. 5s B, Welds caſe, Crooke 17 
Hen. 7. 41. pl. 2. antea, in reſpe& of his inter- 
eſt. 
Although he be Copyholder or Tenant for 


' Fears, Coke. part. 112. B, for he hath fot-refk 4 , 


\tnthe 'Commien in reſpe& of ſuch eſtate.” 

And; necds not ſhew per quod amifit communt- 
am, for it ſhall be intended G. No. Lib. Intr.573. 
-D. Seft.4.” but vide Coky 9. part. 113. #. who 

t toſhew it; for in fome caſes it wut be ſo 


| fpeckly pleaded, | 
For 


 Replevin. 
For Rent reſerved by the Teſftator upon a Leaſe 


F or years in the avowry by the Exeeator, he ſhall 
'F not be put to ſhew the Teſtament, 12 Rich.2.i 63. 


for the other may xaverls that he. is- not Execu- * oreitu.n 
tor, if it be ſo» I 4 7112s 

An Executor may avow fag Rent Bs in vita Bxeowor. 
Teſtatoris, by the Statute of 32,Hen, 8, cap.37. | 

If 'a Rent be granted to' husband and. wife; Woman. 
Arrearages incurr , the husband. dies; the wiſe 
ſhall diſtrain for the Arrcarages,, 29 Eaw. 3. 40. 

p1.19. forthe Rent is now one; to icy by Survi- 
yorlhip. 

- Gardein in Soccage may 2VOW. for Jammage Ga _ in 
feaſant in his own name, for he hath the Gover- Boe 
nance of the Land, Cooks 17 Hen. 7.46.8. Frow- 
ick,, .and ſo the wrong is, as it were, done to him, 
and. he is t@ account for. the proties of the 
Land. 

. A Parſon may avow for a Rent-charge by pre- Parſon. 
fiptiod, Lib, Intra: 557+ B, ſed. 1. Antea. 

The King having the profits;of Land by Out- King. 
lawry ina perſonal aQion, mayavow fot the Rent, 

15 Hen. 7.2.pl. 4. forit belongs to him! in right 

of the outlawed perſon. 

_ .. .Tenantat will for-dawmage fealant, Leb. Intra. Tenantat 
561,8. Sed. 15 Hen. 7.2. pl, 4. may ayow for will. - 

the dammage done tb him. 

'Tenant at ſufferance cannot ayow ſor dammage Tenant at 
feaſant, for he can make no Title, Crooke 17 Hen.7. ſufferance, 
47.4, Butvide 4 Hen.7.3. pl. 6. in;Treſpais he 

juſtifies ſor dammage feaſant , and good:z for he 
ought to have the profits, till he. that hath right en- 
ter upon him , -@nd the dilixels is to recover a- 
. - mends for the | __ taken from bjm- ;, oh g- 
or 


r.Amerci- 


Amecnet. 
"2, 


0 


Corrody. 


Dammag 
fealant, 


 Replevin. 


Fo or what tbings a man may avow. 
Fori an FE I ina Leet, No. Lib. ths 
$72. A. ſed.2, Crocke 20 Hen.7 66. pl.8. 
In the Tourn of the Sheriff,28 Edw.3.95. 


In a'CourtBaron it was by cuſtome alledged, 
' 15 Eliz, Dyer 322. pl.23. Crooke 20 Hen. 7. 66, 
| pl. 8. for Amerciament tor the Tenants not com- 
ing to the Court he may diſtrain, if it be afſcſſed 


by Aﬀerrors, otherwiſe not, viz. the Lord. 
, For a Corrody granted with a diſtreſs, if not 


: paid, he may avow fora difireſs for it, 27 Edw.3. 


Sr, pl.13. © 

- For dammage feaſant, Lib. Intra 554.D. Sed.3. 
556.4. 8ed.7, 559.4. Sedi.1 2." No. Lib. Intra. 
575-B. Sef.6.577.C. Coke $.part. 89. B. Frances 
cale. Antea. 

If the Cattel'be chaſed out of the Land before 
he diſtrain, he cannot avow the diſtreſs, Coke 9. 


: "Pufe. 22. "Avowry, 16 Edw: 4.10. 2 Edw. 3.2. 
 Avowry | 192. for they muſt þc taken i in the p7ouns 


or Land.” 

A man od it is his Feauktenant, and avows 
for dammage'feaſant, and it'was found that it was 
his Franktenant , and his wifes 3 the Judgment 


| ſhall be againſt him, for both were ſeized, and fo 


the plea falſe, Trin. 38 Eliz. Com. Bart. Walker 


. verſus Bonner, | 
- The Plaintiff ſhews that 4 was ſeized, and the 


Land deſcended to him, and that he was ſeized in 
Fee, and avows for'dammage feafant, and good, 
Trin. 9 Jac. Newton verſus Arſley ; ; for here is a 
good Titlederived. 

: i Fox 
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Replcven: 
For a Moicty of the value of the Land”, upon 
4 Hen.7. fortcited. - 
For maintenance of Husbandry » Lib. Intra. 
575. D. Sed.1. 
For a Herriot cuſtome, No.Lib. 513. B. Set.22. 
But he ought to ſhew the certainty of the Land 


holden, for to ſay that he held two Tenements is 
. not ſufficient ; 


but if : he claims it of. the Leſſee 
for lite,he ought to ſhew which Leaſe he holds by, 
21 Hen. 7.79: pl.279.Crooke. 

For Relicf, Lib. Intra.555.C. Sed. 4. 
But the Avowry (hall not be for the double 
rent, but only the quantity of the fingle rent, 


16 Hen.7.4. pl2. 


:. For a Rent-charge, No. Lib. Tutra. 585A. 
$ed.7,8.9. by deed. 

2. For a Rent-charge by preſcription, Lib.Taira, 
557.B. Sea.1,9 2.G. 


335 


Forfeiture 


Herriot; 


Relief 


Rent; 


3. For Rent-ſervice; but if he avow for two - 


rents, where one Rent-day is not come, the 
Avowry ſhall abate, for that only which is not 
come, Coke 8, parte 45. B. Godfreys caſe 3 but for 
the other it is. good, becauſe due. 

I. For Fealty, Lib.Intra.555.C. Sed.q. 

2, For Homage, Lib.Iatra.555.C. Sedi.q. Coke 

4. part, 6, A. B. Bevils caſe... 

For Rent-ſervice, Lib, Intra.554.C. Sef.2, 556. 
Sea.s. 
- Butif it be to render one thing or othis, as 
a Rofe, or a pairof Spurs, and ſhew for what be 
avows, he ſhall avow accordingly. 

For Brafion lib2. fol. 35. B. in bo: aofh tenenÞt 


habes eleflionem , & unum ſolvends liberatur ab”. -:. 


al fero; . : 


B b 


Seryices; 


oY 


-_ 


"730 - iKeplevin. 
For Rent-ſervice, when the Cattel are chaſed 
out, Lib, Intr.557. A. Sed.10. antes. 


Seifin in Avowry in whom it may be alledged. 


Anceſtor, It may be alledged in the Anceſtor of the A- 

vowant, 34 Hen.6.21. 3 Edw. 2. Avowry 187. 

20 Hen.6,7. com.140.A. 16 Hen. 7. 4. pl. 10. 2 

Eqw. 3.27.pl.4. becauſe he derives his Title from 

Z him. . 

| - Feoffor In the Father of the Feoffor, Lib.Intra.556.B. 
* ſed. 8. and fo the Feofftor had a good Title by 


preſumption. 
Predeceſ® In the Predeceſſor good, 6 Edw. 3. 277. Com. 
ſor. 96.4. under whom he claims. 


Ey wat bands Seiſin of the Rent or Services 
ſhall be alledged. 


By the Anceſtor of the Plaintiff, 34 Edw. 3. 
Avowry 258. 34 Hen. 6.8. who was poſl\ fled of 
the Land. | fa | 
Difſeifor. By a Diſſciſor, good, Coke 2.part. 67. A.Tookers 

caſe, Coke 6. part. 57. B. Bredimans caſe; for he 

w3sS Owner pro tempore. | - 
Unleſs it be by Covin, Coke 6. part. 58. A. Bre- 
dimans caſe, betwixt him and he that difirains; 

for the Law proteas not fraud. 

Infant. ©. By the hands of an Infant, good, 34 Edw.3. | 
Diſclaimer 30. Coke 9. part. 33-B- Bucknals cak, } 
__ Quere. | 
Feoffor of In the Fcoffor of the Tenant , Cour. 95, A. | 
theTexant Mantels caſe > for the Tenant devives under } 


himn;. 
By 


Anceſtor. 


- tenant. 


Replevin. 367 
By the hands of one Joyntenant only, it is good, Jas 
Coke. 2.part.67. A. Tookers calc. | 
Preſcription to have rent of a Village, Sciſin by mn 
the Refiants is good , becauſe all the Village is 
chargeable, 4 Hen.6.29,30. Coke. 6. part. 59.Bre- 
dimans calc. 
By Tenant for years, not good , becauſe he Tenant, 
hath not an eſtate out of which ſcifin may be 
gained, Coke G: part. $7. 4. Bredimans caſe, in 
reſpeR of the feeblenelſs of it. 
By the hands of che Tenant for life, good, 
when the remainder is over to another , Coke 6. 
part. 58. A. Bredimans cale ; for he hath a Free- 
hold. 
By the hands of the Tenant by the Courtetie, 
not govd to charge the Heir with a Herriot-ſer- 
vice, becauſe none may have his eſtate, 21 Hen. 7: 
84. p1.8. Crooke, nor derive a Title from him ; 
for his eſtate determines with his life. -4 
A Tenant toa Lord makes a Feoffment , and | 
aſter notice to the Lord gives ſcilin to the Lord ; 
this is good, becauſe he remains Tenant to the 
Lord until notice be given, Coke 6. part. 58. A. 
Bredimans caſe; for the Lord cannot take notice 
of the Feoftment: 
By the hands of the Tenant, and needs not ſay 
Tenant of the land, 34 Hez.s. 8. for it ſhall be ſo 
intended. 
By the hands of the Tenant perayail, good, 
Cokg 6: part, 58. A. Bredimans caſe, of Unders | 


The Sheriff claitns a rent by preſeription and 
ſcilin, 42 Edw. 3ot- 


bs. 7 Within 


AVYOWTY. 


Sperione. *? 


Wi all 


F- bi what time foi 4 ought to be be aledged, 


The Advowant is not bound to alledge {cifin 
within 4© years, but mayalledge it gener !ly, and 
then the other may plead that he was not ſciſed 


' within-4o years, Coke 5, part. 65.4. Fofters caſe, 


9. part.36.A. Bucknalls calc, 14 Eliz. Dyer 315. 
pl. 10. and that will. deſtroy the {ejfin, it it be 
fo. 
| When it i4 not =—_ teto aledg $ eiſin,  / 

In an Avowry. fox an amerciament it is not re- 
quilite toalledge it, 11 Hen.q.89. 13 Hen.4.g. 

In-an Avowry for a Rent- -charge, 44 Edw. 3. 
Avowry. 75. Coke. 8.-part, 56. A. Foſters caſe, it is 
neceſſary 3 for it he were never ſeifed the rent 
was .not executed, 

In an Avowry for rent upon a feolfment by 
_ deed_ Scitth is not meceſſary to be alledged, becauſe 
the deed is the Title, and: the; commencement of 
it appears by it, - 2 Edw. 2, ; Avowry 185, Coke 8, 
part.65, A. Foſters cal.” 
. So tor Rent or Sirvict: upon a gift in Tail, 
other particular eſtate, Coke S, ous 65.4. Foſters | 
_ Created by deed. | 


W bat S if 4 FT, be good. 


;-Seilin wt. a Laperinbs" 'Sexviceis: feiſin of all 
inferiours, becauſe they are incident to it, Coke 4. 
ape7$;: Pevils tals, indincluded «Fit were init. 

For Example, ſcitin of Eſcusge is <{eifin of 

Ge Coke 4. Pe S. 


A. 4.4% Scilin' 


Replentin.” 33g 7? 


Scifin of Honmage is (cilin of "_ Coke , 

art.S. 

Seifin of Homage is (:ifn of the Superiour or x Inferiour. 
inferiour. 

For Example, ſeifin of Hanis is: ſeifin- of 
Eſcuage the ſuperiour, 13 Edw. 4.5. and is feifin 
of Relicf, the inferiour fervice, et Edw. 4.5: 7 

Seifin of Fealty is ſcifin of all, becauſc he takes 
an Oath to do all, Coke 4. part. g. A.. Beovils _— 
44 Edw. 3.11: 8 Hen. 5.16. 

Seifin of Annual fervice is: ſcifin of every. Cai Annual. 
ſual ſervice,Coke 4. part.$,9.” Bevills caſe, 20 Kdw; 
3. Avowry 12.1. 76.B, Avowry 69, tor the certdin 
comprehends the incertain. 

Seiſin of rent is ſeiſin of fealty,29 Edw.3. 2r. 
A. 3 Edw.2. Avowry 188, for (calty: is incident: 
unto it, "72005 T 
_ Seifin of: one-Annual FINES is not. feiſin: of a- 

_ nother Annual ſervice, becaufe it is' the folly of 
the Lord that. he .did dot'obtain that- which is 
annual, Coke 4. own 9 A. ent calc, 76 Elig! 
Dyer 330: 2; + 

Reſervation the foraved year one Roſe , F _ afs 
terwards 20 F:. per aunum y the {cilin of the one 
gives the ſeifin-of the other, Coke 4. part. 9. Bevills 
cafe ; for they depend one upon another. and hang 
together like links -of a Chain. - 

The Lord recovers dammage for Suit ; this 1s 
a good ſeilin of the Suit, Coke 4. part. A. Bevills 
caſe; for. the dammage comes in room of. the 
ſuit, and ſhew-it was due- * 

Note that a ſeilin in Law is ſufficient ſeitin 
within the Statute of 35 Hen.8. cap.2. 1. becauſc 
the intent of the makers was to limit the time, 

Bb 3 and 


Replevin o. 


> nl 6d to exclude any ſeifin that was at Common 


Law; 2. the words being (poſſeſſion or ſciſin) in 
the disjun&ive, make an aQual ſcifin, which re- 
ferrs to the three former branches, "and ſciſtn , 
this is cither actual or in Law, which refers to 
the fourth branch, Coke 4- part,10. Revils cafe. 

Meaſnalty extin&: by purchaſe of the Tenant, 
the old ſeifin doth ſuffice for 7/Rent-ſeck , Coke 4 
part:9. A. 2 Edw.2, Extinguiſh6s. 

A Signory granted upon” condition which is 
broken the ancient ſeiltinſufficeth, for the diſtreſs 
is im'licu of the entry, Coke 4. part. 9.B. Bevills 
caſe; 'for he cannot diftxain except he enter. 


Bary 40 an Avowry. 


Tender of amends for dammage feaſant before 
diſtreſs, or impounding is good: but-not alter- 
ward, Coke 5. part.76. A. &.part. 147. 4. Dod. 
& Stad. 112:B. Nat. br. 69. G.' becauſe then the 
party is put to moreloſs and trouble. 

Tf there be tender of amends after difireſs, and 
afore impounding, the detainer is _ ul- and 
not'the diſtreſs, Coke 8. part.147; 4. Carpenters 
caſe. ' ©. for it ſeems the detaineris not wrongful, 
except he tender amend, as well for his: trouble 
and cxpences, as for th damwage cone by the 
Catrel 

The tender of amends to the Baily i is not grod, 
Coke 5. part.36.4, Pilkingtons cale,: x Hen.4. ry. 
Pl. 17. for he hath not power to take ie , for this 
belongs not to himas a Baily.' - 

A claims Common appurtenant to fuch 2 bouſs 
jro omnibus averiis magitls , and a verdict given 


for - 
 J. 


T although he doth not ſay (ſ#«) it is good; 
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Replevin, $25: 


 forhim; and it was reſolved aſter verdi, that 


2. alchongh he ſaid not Common appurtenantf, 2 
Paſch. 15. Jac. Ban. Regi, for both (hill be (o in- | 
tended. Fon 

Diſclaimer is a good bar, Coke 9. part.34. Buck: P!Claimer 
#als caſe, 15 Rich. 2, Avowry 214. viz. that the 
party whodilirained d:d diſclaim. 

Avowry , becauſe A ſciſed in fee granted a Grant by 
rent to'the Avowanr, for which he dilirains, the 2 m 
. Other pleads that 4 was ſeiſed in t i , this is not 
good, if he traverſe not the ſcifin in fee, 11 Eliz. 

Dyer 280, pl. 16. for he might be f:iſcd alſoin 
fee in remainder. 

Out of his fee is a good Barr, an1 every Stran- Out of his 
ger to the Avowry ſhall plead it, Ceke 9. part.20. Fee. 
AZ4q. 15 Rich. 2. Avowry; for then the party 
cannot diltrain there, | 

- Note, Feodum dum homagium, & ſervitium, & Note. . 
n0n tenemeatum in dominico, Bracton lib.2.fol.46. 
B. ©. I ſuppoſe the meaning is, that there is tee, 
whereſocver homage or {*rvices are due. = 

If one avow, the other need not ſay he took 
them in the high Street, but is put'to his Action 
upon the Statute, 11x Rich 2. Avowry 87, which 
hinders the taking of ſuch dilirefſes. 

In an Avowry for an Amerciament affercd in ,,;,;,o, 
Court Baron de injuria ſua propria,is a good barr, propria, 
for the Cuſtome is traverſed by that plea, Mech. 

13 Fac, Com.Ban. Baker & Banks. 

The Plaintiff ſays, that the D-fendant ought Ought ro 
to have incloſed, and did not do it ſufficicently ; WR ant 
vide the pleadings, 22 Eliz. Dyer 355. pl. 32. and © 00- 
that which is not ſufficiently done is, as if jt were 
+ not doneatall Bb 4 | Co- 


"Rabmite? | 


Conuſance for dammage feaſant; the i fad 
that they axe Coparceners3.+this is good, 10& 
11 Eliz.. Dyer 280, pl. 15. fox he's ſeized per 
my & per toutin all the Land, and therefore Can-. 
| not be a Treſpaſler. | 
Nothing Nothing in-arrear a good barr 3 but no Stran- 
n arrear- oor ſhall plead it, Coke 9. pertag-dl. vis, a FY 
diſtreſs for rent or ſervices. © | 
Releaſe. A releaſes of Adtions perſonals. and reals plead- 
| ed in barr of. the Avowry. for: a- corr6dy granted: 
with a difirxc6; a good barr'z 29 Edw. 3.57. 
?!.. 13. forthe. giſireſs is in the nature ot an A-. 
Eion, 
When the Lond varies Goon the nk of the 
quant ity of. his ſervices by 1caſon- of <iciſin, there 
-- the Defendant cannot traverſe /the-.ſcifin ,  Ceheg-: 
part.33. A. Com. 94.Þ, Mantels calc, fos the vui- 
ance deſiroys not the ſcitin. 
But if they differ of the quantity by WE of 
ſeifin had, there the ſeifin is; traverſable, Coke 
9. part.3 2A. Bucknals caſe, Com94. B. Manzzls 
calc, 18 Edw.2. Avowry 217. tor the ſcitinis tlie: 
chief thing in queſiion. 
Nat ſeiled, Not ſcifed generally is a aood hay, for by this 
£J.:Þ he ſhal! have uo remedy ot; the Lord, Coke g. 
part.34.B. Bucknals caſe, 22 Hen«6:3 A, 30 Hen. 
6, Avowry 15. but he ſhall only: retain the di- 
lircls. ©. tor he. (hall have dammages. | 
" BPutit rhe Lord ayow and alledge fcifin by. the: 
hands of the Plaintiff or other perſon. the Plain-. 
tiff ſhall ſay, never ſeiſcd by -his hands, Coke 9. 
perk 35.4, Backials caſe, 22 Hen. 6, 3. A. and 
this is a good var ,, for Here iS a good iffue ten» 
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& 
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Replevin,, + 323 
The ſciſin is. 79t traverſable, but for that only | 
far which the Avowry is made, Coke 9 part.35,4. 


* Bucknals cale,. 26. Hea.$.1..pl. 1. unlels ſeifin be 


alledged of a ſuperiour ſervice, as if tcnure be. 
alledged, per Homage, fealty, and xent, andthe 
Avyowsxy is, for..xenot,;.aud fſcilin is alledged.i in- all, 
the.ſcilia of the rent is only. traxezſable, Coke 9g. 
part. 34. A. becauſe the Avowry is only for the 
rent. . 41 | 

-\But,if, it be of Homage, Fealty, Rent, and EC- 
cuape, . and the, Avowry is for Homage, and he. 
alledgeth ſcifia.in,all, there the ſeiſin of Eſcuage 
is 'traverſable,, bacaul: this is ſeilin of all, Coke 


9. part.3z4.4. Bucknals caſe, 21 Edw. 3.52. 13. 


Edw. 3. Auvowry. 193. 19 Edw. 2. Auomry 224. 
16 Edw.4, LI. pl: 11. for es; includes all the 
relt. 

Tenure by Yamns: Fealty, or. a or; 
Suit of Court and other ſervices ,;,and ſeifin is 
alledged. of all, he may traverſe: thay, ſcifin of, 
Homage and: Eſcuage; 2 Edw.3. 41.0 bccaule 
they include the reſt. 


' Not ſeiſed within 40 years: is a god: -barr., 33:Not. 's, 


Hen, 8.: cap. 2. Coke 9. part. 36. Bucknals caſe, 
14 Eliz, Dyer3 15. pl.1o1. for it isnot likely, if 
he had any xight, there would haye. been no ſcilin 
in fo long time. 

- But he that; pleads this, ought beſt to; confeſs a 
ennne. to the intent that the. Lord may have a 
Writ of Cuſjomes and Servicts,.15 Rich.2, 4Avanz-: 
19-214. Coke'g. parti34.B. Buoknals caſe. It ſeems. 
the pleading (o doth implicdly confels a tenure, Or 
at lcali doth nct deny it. 


on 


But 


394 


voided 1n 
Avowr Ye 


Seiſin. q& - 


Replevin. 


'But this is no plea in an Avowry for rent upon. : F 
2 grant or reſervation by deed, becauſe the deed' | 
makes the Title,” Coke 8. part. '65: A. Foſters caſe, [ | 


and not the ſcilin, 

Or upona gift in Tail , becauſe the commence- 
ment of the Eftate is within the time: of memo- 
Ty, Coke 8. part. 64. A. Fofters caſe, 4+ part. Jr. 
A. Bevills caſe. 

Or if it be for IP ſervices, as homage, fealty, 
Or to go to war, becauſe perchance it may not 
happen within 40 years, Coke 4. part. 10.11. Be- 
vill caſe, and fo there could bet no ſcilin of it. 

'$o.if the Lord releaſe to the Tenant fo long as 
A hath heirs of his body, becauſe 4 may have 


heirs a long time after, Coke 4- part.11. A.Bevilir | | 


caſe. 

So if Land be conveyed to a Major and Com- 
monality, which was held by homage and fealty, 
which conveys this over; this isno plea, becauſe 
the Major Commonalty cannot do homage or 
fealty, c part. 11: A. Bevills caſe ;_for that 
muſt be done by one fingle perſon , and not by a 
body politick conlitting of multitudes. 

Note, 1. The lfſue in tail ſhall avoid ſeifin by 
the hands of the Tenant in tail, Coke 9. part. 34. 
A. Bucknalls caſe, 34 Edw.3. Avowry 137. for he 
comes in by the Donor. | 

But this is intended when the Tenant of the 
Lord makes a gift in Tail, the remainder in Fee 3 


| for the Tenant in tail ſhall himſelf avoid the en- 


croachment and ſcifin tmade between by the Do= 
nor, becauſe he ought to ſhew the commencement 
of the reſervation, Coke 8: part.65. A.Fofters calc, 
Xo: p2rt.I08, Loffe! Ids cafe. 

2, SUC- 


Rephevi. 


= 2. Succeſſor of a Biſhop ſhall avoid ſeifin be- 
F tween by the hands of the predeceſſor , Coke 9. 
3 parts 34-4. for the predeceſſors ad ſhall not bind 
JF him. © 
'F 3. Veray Tenant of the land,if he have deed 
 andiſh:w the contrary, Coke 9. part.34.4. 10 Hen. 
7.11. Nat. br. 163.C. 22 Hen. 6,5. 4 Edw. 2. 
Artovry 201 , 202. ſhall” avoid ſcilin. | 
4- | Encroachment of ſcifin is not material, 
| where is no tenure, Coke 9. part. 34+ B, Pucknall; 
cafe 3 for the tenure is the ground of the ſeifin, 
5. Such ſeiſin ſhall be avoided, becauſe it wag 
by coercion of diſtreſs, Coke 9. part.34. B. Buck- 
 2alls caſe, 12 Þdw. 4.7. pl. 18. $ Hen.6.18.pl.1. 
4 Edw. 3. 4. pl. 8. and not voluntarily rendred, 
3 tis in the nature of a thing obtained by Durcſs. | 
6: If rent bepayable at one day in a year, and 3 
the whe encroacheth ſcilin upon two days of the Ss } 
year 4 this being involuntary, yet (hall be avoided 
in an Avowry for this, that they agree in the 
* Annual ſum, Coke 9. part. 34. B. Bucknalls caſe, 
vide 21 Edwo. 4.64. pl. 36, & fol.84 ph. 39: and the 
time is only in queſtion,and the Lord is not lefſen- 
ed in the rent. Tenure, 
' In an Avowry the ſeiſin is traverſable, and not © 
J the tenure, Crooke 13 Hen. 7.31. B. for wht 
J- Riſin the Avowry isnot iſſuable. Y 
j 3+ When the Lord varies in avowing of th \Þ 
verity of the quantity of the' ſervices by colour | 
. of ſeifin, the 'tenure ſhall be traverſed , Coke 9g. 
3 part.33: A. Bucknals cafe, 10 Hen. 7. 11. pl.31. 
| Com 94. Mantels caſe ; Crooke 13 Hen. 7.31. B. 
' wiz, he may lay, that? he holds Nor by ſo much 
| tent, or {0 'mavy l:rvices. op 
BS | Put 
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But then the Tenant t to confeſs the Fee W- 
nure, in part,, for he needs not traverſe all the, F. 
tetiure, as, to ſay that he. holds. not of him. 
but he may diſclaim or plead out of his fee,, Þ 
Coke 9. part. 35. A. Bucknals, caſe, 10. Hen.6.6, *} 
7. pt. 20:37  en6 25. pl.13:. 15 Rich,2, Avow-. Þ 
ry214. as to part. 

But note 11 Hen.4.10. pL. 22. the Tenant ſaid, 
that the Avowant did give tac - Lordſhip ta 4 in 
: rail, the remainder to B,in tail , and that A died 
In without iſſue, Þ yet liviog,; there he needs .not 
ſuffer a Diſclaimer, or plead out of -his:fee;, but 

there fol. 7. pl. 40. he had jadgment of the A-" 
vowry, and admitted good... 

2, When, they agree..in "the, ED of the 
Services, and vary inthe; quantity of the Land 3 
there. the Plaintiff may. traverſe.abſque boe; that *' 
he held modo & forma ,. or fo that he held pne. 
Acre. only , Coke 9.. part..35..B, Bucknals cale,, 
20 Hen.6.20, & 21. , ... J- 

| "Arid ſoone may avow feverally where \it is a 1} 
joynt Tenure, or tothecontraxy,. Coke. 9. fart-35., * 
B. Buckyals caſe, 9 Hen. 6.26,,pl. 24.2 FAP.. 36 
34- pt.19. 

But if he vary in the quantity of the. ' ds £ | 
and of the Services, he may not confeſs the Te }, 
nurg according to the verity of, the caſe, but, may; 
traverſe mods & forma, or ſay he held . one only, ;? 
Coke 9. part. 35.A,S B. Bucknals caſe,s Hen $4: |} 

3. When one diltrains for fealty, reot, and ſuit, } 
of Court, and alledges ſciſin.io all, and avows for 
rent, the. Tenant may conlels. that he held by. 
fealry:; and rent, and-plead as tothe rent nothing 
arrear, withour that that he held by fealty» red, l 

and 7, 
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F and ſuit, modo & forma, as is alledge&;, and good ; 
'F and if upon' Iffue joyned it be found , . that he 
'F ' held by fealty and rent, and not ſuit,although thae 
FS the Avowry be for rent, yet inſomuch that the J 
tenure alledged by the Avowant was traverſed I 
and found againſt him, Judgment ſhall be. given | 
againſt the Avowant , for in vain ſhall he make 
this: traverfable, and-yet that he ſhould have the 
return when it is found againſt him, Coke 9. pare. 
35;& 36. Bucknals calc; | 
Tender of Homage ought to be to the perſon Tender. 
of the Lord, abicunque fuerit infra regnum pro- 
prer reverentiam, Bracton lib.2, fol.So, A, quere. 
for this may be'prejudicial to the Tenant. 


Tudgment. 


1 Tf the Plaintiff counts upon a Detainer, and 
J. the Defendant appears and makes detaylt, the 
3 other ſhall have Judgment for dammages and 
coſts; ©and alſo for the valic of the Catte], Nar. 
br.69.L. No. Lib. Intra. 610. C, SQ. 20, for by 
the default he confeſſeth the tort. Þ 
1. The Defendant faid that the plzce is ancient zetorno ba- 
demeſn, &c. if the. iſſue be found tor him the bendo Null 
Plaintiff ſhall not have a return, 21 Edw.3.,7. 
pl. 18. 
-*2; Tf one juſtifies for Services and makes no 
Ayowry, he ſhall not have a return, although it 
be found' for him, 15 Edw. 4. 29. 5 Edw.4. 6, 
34 Heu: 6. Avowry :47. tor there is diffcrence be- 
twixt” Avowing and Juſtifying ; Avowing ſup- 
poſeth tenure,” but Juſtifying doth not. ED 


It 


 Ow_— 


Returno 


babends. 


#4. 1. and now it is too late. 


Replevin. 
If one make a Conulance 2s- Bailiff, he " 


have a teturn, No. Lib. Intra: $91.4. ſeg. viz; || £ 
for his Maſter: 


3. The Plaintiff in a Recaption dies,. the Lord | 


| ſhall havereturn, if another Writ be purchaſed, * 


1t Hen:6. 14. pl.3. ©. 
If the Plaintiff be Nonſuitcd, the other hall _ 
have a return, Lib. Intra, $70. D. ſed. 1.2. 11 


| Eliz. Dyer 280. pl. 14. 35 Hen. 6. 47. pl. 12. 


17 Hen.s. br. ſecond Deliverance 15. 22 Hen. 7. 
92. pl. 7. Crookez and this, although the other 
do make no Avowry,' 16 Hen. 6. return of Cat- 
tel 1. 2 Hen, 5. 6. for the Nonſuit confeſſeth the 
Diſtreſs well taken, and fo the Avowry is necd- 
leſs. 

But otherways he may abate the Writ, by 
pleading 9 Hex. 6.4. pl. 10. 11 Hen.6.5.B. Dan 
by, 35 Hen, 6.40.pl-1. 23 
* Butif the Count abate, or if he count not of 
the place of the taking, , yet he ſhall :not have a 
return before an Avowry 35 Hen. 6. 40. 
pl. 3. becauſe that is but for want of good 
pleading , and he rnay have juſt cauſe of com- 
plaint, notwithſtanding for ought that appears to 
the Court. 


The ſ:cond Deliverance, he ſhall not have it | 


without Avowry , per Newton, 16 Hen, 6. rc- 
turo of Cattel 1+ for it is grounded upon a Title 


ſhewn: 


The Defendant cannot claim a property in Re- 
pleg: to havea returi, becauſe he ought to claim 
at the time of the Repleg, ſucd, 31 Hey, 6. 12. 


The 


'F 


. J 
* Replevin, 


4 ” - The Plaintisremoved, and it abates for default 


of the Sirname , there was 2 return awarded 
- without an Avowry, 27 Hen. 6, 3. pl. 35. for 


} ; \ here is no right party complained of. 
_  Repleg. againſt C and D, C pleads he took 


them nor, D juſtifies in right of C, and found 
for him 3 yet he ſhall not have a return, 22 Hes, 
6.52. pl. 27. becauſe he juſtifies in the right of 
another, - who diſclaims the diſtre(s:: . * | 

The Defendant pleads property in another,and 
found fo ; there he ſhall have a return without 


an Avowry, for the Plaintiff had deliverance . 


without cauſe, 39 Hen. 6: 35. pl. 47. Priſott, be- 
cauſe the Cattel belonged to another. | 

One avows for rent at two days, one whereof 
' Is not come, the Plaintiff is Nonſuited there 
{ball be a return in reſpe& of the rent due for 
one day, becauſe he is not meerly an Ador, per 
4 Juſtices againſt three. 

- But Newton ſaid, he ought to have ſeveral A- 
vowries. | 

At the Common Law a return irrepleviſfable 
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I. 


was but when it was found againſt the Plaintiff, Return ir- 


for then the mattct was fully tried. 


? ble, 1. Ar 


b- - by an iſſue tried, 36 Hen. 6, 8. pl.24. Babbington, *P!evila- 
Common 


If the Defendant doth not anſwer to the A- Law. 2.Ar 
vowry, there the Cattel ſhall be irrcpleviſable, the Statute 
Lib, Intra. 571, A, ſed..4. for he thereby con- Law.. 


{fcth thedilireſs lawful. 

Return irrepleviſable aſter Weſtm. 2. cap. 2. is 
but upona Nonſuit in ſecond Deliverance, 2 Hen. 
4-23. pl. 9. Lib. Intra. 571.4. ſedi.q, 5. | 

Upon a Nonſuit in Repleg. it ſhall not be, 
24 Edw. 3.33. pl-22. if it be not after verdict, 

; 14 Hen. 
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Replevin. 


14 Hen.7.6. pl. 14. for he miy have Juſt exule of 
complaint though hebe Nonfuit ;/ but by the ver- 
'dictitappears he had not. 

If che Plaintiff be Nonſuited in a Reptevin, 


and after in aſecond deliverance, there ſhall be a 
feturn irteplecviſable- before Avowry 3 but quere, 
if he'(hall have'datnmages before ' Avowry , 10 
'Eliz,, Dyer 280. pl. 14. Itſcems he ſhall, for this 


double Nonfuit admits the taking lawful. © 

If thePlaintiff be Nonſuited when-the Jury 
-comes again and gives their verdi&.; yet there 
ſhall not bea return irrepleviſable, 24 Hen. 6.5. 
pl.cq: 14 Hen: 5.6. pl. 14. forit-may behehath 
better evidence, which he then failed of: | 

The Plaintiff j in Repleg. makes default at the 
Nift pris, they {ha!l not be irrepleviſable, be-- 
cauſe it is out. of the Law, 3'Hen. 6.8. pl.24. 

' The Plaintiff in a Repleg.is Nonſuitcd , and a* 
return awarded, the King, demiſes;' the pledges 
being warned come not ; quene,if the return: Thall 
be irrepleviſable, 1 Edw.7. pl.13..- 

' Or upon a Rertuin awarded: in ſecond delive- 
rence, 2 Hen.;23. pl.9. | 
| Or upon a judgment aoolon: thi Plaintiff upon 
a D:murrer, 2'Hez.4.23.'pl.9: oa nw 7.6.pt. 14- 
*: ; & 3 Marie, Dyer 118. pl. 77. | 

Upon a Demurrer upon a plea to the Writ, and 
judgment for the D:tendanr,- they ſhall not'be 
irrepleviſeble, 34, Hen.6. 37. B. br, Repleg.'6. for 
that is not upon the merits of taecaulſe.? 

Or upon tac tried, 2 Hen. 23. l 9: the 
Dcfendantin a Repleg. pleads to the Writ ,: and 


-foun4 by the Jary ſo, there ſhall be a return ir- 


rcpleviſablez the contrary vpon a Demurrer up-. 
ON 


; 


4. ; 


i 
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,or otherwiſe barred in Conuſante, Av: 
 - Juſtification, for Rents, Cuftomes, or Services, 
 per7 Hen, 8. CaPp.4. com. $2. B. Crokers cafc 3 14 
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on a Writ or Conceition, 34 Hen.6.37. B. br. Re- 


', 


a Demurrex or Conceffion 
If che Pkintiff upon a ſecond Deliverance ſlif- 
fer the plea to be diſcontinued ; theye jt (hall be 
irreplevifable, 17 Hen: br: ſecond Deliverance 3 
for the Coutt will not be troubled with Suits to 

no purpoſe; or SE 8 
Note, that at this day dainmages ate given whete 
thi Plaintiff is Nenluited; or found 58alolt tim, 
yvowry , or 


pleg.6. fora _ is of a higher account than 


Maris Dyer 14t-pl.46. 19 Hen.8.11.pl.9.. 
And for dattimage feafant,per 2 t Hen,8.cap.19, 

2, & 3 _ Dyer 118. pl. 77. 4 Miarie, Dyer 

141: pl. 1 x : : IT : » 087-44 wel x 
But if ic be for an Eftray he ſhall not havedam= 


m 
Pa 


b. 34 Elis: Bax; Regis, Rot. 292. and being 


. penal, ic {hall not be expounded by equity. 


But at ths Comition Law the Avowant (fiall 


| hot recover dammages, 35 Hen. 6: pl. ta. forit 
' was thou cough for him to have return of 
c 


the diſitcts. + Os 
If onehiave a return itrepleviſable thpot'a Non- 
fait in ſecond deliverance, it is doubted whether 
he ſhall have dammages before Avowry, 1i E1liz; 


% 


h Dyer 280. ft.14. Ic ſcerts he (hall, becauic there 
heeds no Avowry, 2uere tamen , tor i: appears 
Hot to the Court, that he had caufe to diftrain; + 


; 
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"Hers becauſe the Statute extends not to it; 
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Duotuplex, 


}. Court... 

Y 2, Plaintiff. 

=> _ ' 3. Defendant. 

F 4, Thing, 

E- - - &, Writ. | | 

T 2 Proceſs. hero x 

| 7 .New Afﬀh ;gnment.. rate ; 
S. Barr.. 
9.” Judgment. - 
Eh. Execution: J..- 
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Common Law, upon the doing of wrong to 
He 


| ncor- . 


Treſpaſs is either by 


(TRESPASS. 


"Caſtle, 
| Houſe. 


= j Village. 5 


port: 


_ 
WE or Market, 


Mill. 
| Columbary. 
Toft. 
Garden. 
Land, 
Meadow. 
'Peltnre. 
Wood. 
Park. 
Forreſt. 
Chaſe. - - 
Pond. | 
| Tithes, 
Long 


| \ Warren. 

| Garne of Swans. 
Toll. 

Waife. 

Stray. _ 

Bona felonum. 


Frank: foldage.. 
ReturnaBrevium, 


7 SR 
".& 


, 
Treſpaſs | 
y 


is cither 
by 


|  PERGIIEI 


Perſonal 


T1 "TY 


Prentice." 


N o 


pn 
. ood 


Cca2 


— 00 
#'Neece.' 
| ward.” | 
Woman. _ 0 | 
Servant. So 


Tenants. 
Priſoner. 


Captive. 


C Abdul. 
] | Capta & fugata. . 
Capta fugata & "—_ 
cata. 
bo | Capta & interfella, = 
=e Difirega. ; 1 * 
a | Fupata. . + | 
Imparcata.” | 
Interfelia. 
 Percuſſa. | 
 Tonſa. - 
4 CArreſtata. | 
| Capta & arreſftata. 
Capta & aſport atas 
Combuſt a. | 
Conſumpta. 
| Depaſta. © 
s Diftrica, 
i Extratts, 
 Extrafia & aſportata, 
4 Falcata & afportats, 
Fraiia, * 
n mpedita. | 
Submerſa. * * | 
' A SHcCIſe er aſportatss 


Trib 


ſa e 


Upon PE. Afaule, 
doing of Battery. 


mmm WY 
Common Law, - 


Cn Ina 


wrong to 1 Wounding, | Fine. 
= Body, Ieaprifonment. Acquittance, 
| Statute. 


 Impriſonment C Obligation. 
till they make )Find Pledges. 


be mana agy (uu 


Releaſe. 
| Oath. 
F |  Againſta Goaler for putting 
= - Irons upon one. 
S { c - Marlebridge, cap. 2. For difiraining to come to 
CY ' his Leer. 
Q | Cap.4. Averis ad loca incognite fugata de com. 
= | incom. Weſtm.1. cap.16, 1 & 2 Mar. cap.13. 
o& | excclſive diſtreſs. 
| Cap.5. Diſtreſs, extra fadum, Weſtm, 1.cap.16. 
| In via Regia.” 


. In com. firato..: 

;ap-28. For a Succeſſor,of a thing taken in the 
rime of his Predecefſor. 

Weſtm.1. cap. 17. Diſtreſs by a Baily not ſworn. 

21 Eds. 1, De malefadtoribus in parcis & viva- 
rid,Oc 

3Þ Edw. 3. cap 6. For Executors De fouls afpor= 
tat in vita Teſtatoris. 

BY $ RKich.2. cap. 7. Entrie ubi nog Jator per Le- }] 
gem, 

bh Hex.6.cap.g. Forcible entry. 'J 
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1 &'2 Marie, For _ a Diſtreſs taken at 
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Treſpaſs. I 405 , 5 
A ennneet9? mn 
Treſpaſs. 


In what Court Treſpaſs lies. 


N the County Court; but then it ſhall not ſay-County 
vi & armis, Nat.br.85.G. neither againſt the Court- 
peace, becauſe the Sheriff: cannot determine” it, - 
Regiſt. 92. A. for that Court is not to meddle' 
with criminal matters. 

Note, Regiſt. orig. 111. B, Treſpaſs vi & armis, Note. 
ſhall not be ſued in any Court but the- Kings, or 
before his Juſtices, if' otherways a' Swptrſedtus 
ſhall be awarded, Coke 8: part. 120. 4: for he is. 
the proper Jadge of ſuch matters; as the chief 
conſervator of the Peace. , 

In the Marſhalſey, if the party be 'of the Hous Marfhal- 
ſhold, Treſpaſs lics z but then it ſhall ſay vi & ors ly. 
mis, for battery or carrying away'of goods, ahd © 
no other cauſes, Coke ro. part. 72. A; which in-" 
deed are rather civil than criminal cauſes. 

For it ſhall not 'be @uare clakſune fregt; Cokd* 
10,pert.76.4, which is of a higher nature, and 
may concern title of Land. 6d] | 

Telies in Chancery for one priviledged there, cjuncery. 
 Regift.orig. 104.4; No.Lib. Intra. 678.B, fell. 20. 
ja reſpec of his attendance required there. 

And there ſhall be an 4lis,ec. Regiſt, 104; 4: 

.  Irlles in Com.Bar, or Ban,Regis, Nat.br. $6.6, Con. Bug. 
for chele are bigh Courts of Record, , Regite 
Cc3 "= 
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> Aneient If Treſpaſs be hf in the Court of the 
{ Demean. Ring, where the reality ſhall come in debate, An- 
cient Demean is a good plex, becauſe the Title 
ought to be tried there , Coke 5. part. I05. as in 
3 treſpaſs for Trees , where the Defendant claims 
-—. Franktenement ' in the land where the Trees 
= .! grew, 6 Hen.4..I, pl. 6. otherwiſe it is no plea, 
FB 46 Edw.3.1.pl.2. becauſe the Action is perſonal, 
MY 1.2, Which _ be any where ſued, 
1: -In Treſpaſs for a Pigeon-houſe with Pigeons, 
 Itis noplea, 47 Edw. 3. 22.pt. 54 vis. Ancient 
demneſn,. becauſe the Action is ry 6 in reſpeR of 
the Pigeons. 
- Soin Treſpaſs upon the Caſe, 5 Rich. 2. cap; 7. 
becauſe dammages are only.to. be.;recovered, 21- 
 Edw.4.3. 2 Hen. 7.17. pl.1. 47 Edw. 3.22. pl, 
54- 46 Edw.3.1..pl.2. which are perſonal. 


OS 


= 


| Note- . And "a none may Plead this, but the Ter- 
+ '- Ctenant of theLand in Ancient demcſa, 2 Hen.7, .. 
17-1: 1. and that-in reſpe& of ; his ſervice to be 
._ done to the Lord; there... . 


\ 1 Treſpals in theFive Ports, the Writ is, 'Diledis 
&- fideli ſo W. Conftabular., Caſtri ſui de D...& - 
Cuftodi quinque, Portuum ſuor. ſelutem. Mandamws 
' vols quod Audita querela A, de quadam tranſgr. 
eidem A. per B. -qui oft de libertate., Portuum. pre- . 
die.illat. ut diciter, auditiſque hine.& inde ea-. 
rum ratiouibus;, gidem A. facias. exhiberi celeris 
Juſtitis complementum, prout, de Jure & ſecundum 
legem , & conſuetudinem portuum predid. fuerit 
facitnd, ne elantor #d nos inde prrventas 1 | 
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Who 
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Treſpaſs. 
OE 3 Who ſhall bave Trepſe: 


Note, that he that taketh only' hs profit of 
the ſoil of anothers Land, ſhall not have a Tref- 
paſs Dwuare clauſum fregit, 15 Hen.7. 14 Hen. 8. 
becauſe he hath no intereſt in the foil. | 

He thaf hath certain Acres of land aunuatim, 

ſhall have Treſpaſs, for he hath a'term in thoſe 
Acres of land. 

An Adminiſtrator ſhall have Treſpaſs for goods Admini- 
of the Inteftates' taken out of *the poſſeſhon- of ſtrator. 
the Adminiſtrator, Regiſt. orig. 94. A. 22 Edw. 4. 

120. pl. 32. the Count, Lib.Tatra:649.D.Sef.1; 
for he hath a Property in them! ratione Admini: 
ſftrations, © 

An Adminiſtrator hal have Treſpaſs for goods 
taken out of the poſſcſſion of the Inteftate , In 
reſpe& of his intereſt in them, Nat. br. 92. A; 

14 Hen. 7. 13. Tremaile, tlie Count, Lib, Intra. 
640. A. Sed.r. 

An Executor ſhall have it, per the Stat. of* 4 P-ecnutor. 
Edw. 3 .cap-6. and the Statute of 21 Edw.3.gives 
the ſame remedy to an Adminiſtrator ; but this 
is by the cquity..of the Statute, 4 Edw, 3. cap. * 

Crooke 24 Hen.7.101.B. pl. 2. 
[8 An Adminiſtrator ſhall have an Aion bf admini- 
4 Treſpaſs before the Adminiſtration committed ſirator. 
1 to him 3 but not againſt him thar juſtifies under” 
the Ordinary, for he was* Adminiſtrator pro. 
tempore, 18 Hen.6.22.pl.7. 36 Hen.6.8, 4 Prifot, 
Regiſter Original 102.B, thatis, for goods taken 
before the Adminiſtration oranted, 


« 
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_ - But if the Adminifiration he committed by 
word to A, who ſells goods to B; and dics, a 
the Adminifiration i is committed to C ; guere, if 
| C ſhall have Treſpaſs for the goods fold: It ſeems : 
not, for A had wthority, as it ſcems, to ell, | 
An alien Friend (hall have all AQtions perſo- 
nals', & Hen, 8. Dyer pl. $. Coke 7, part. 17. As 
ratione commorantie by the Lawot ator hich 
al Common Law maintains. 
" Bur an alien Enemy ſhall haye no Aion, 6 
"oy . Dyer 3. p1.$. Coke 7 part. 17.4, 14 Hen. 
or it is not reaſon, that he. that wiſhes ill 
F rw Nation where he lives, ſhould hayc the pro- 
i of their Lays. 
Fpchand and, wife Execytris, to B. joyn in 
® for taking the Goods during FOmeriure, 


«445: per Littleton, and good, in reſpe 
the ne ſncereſt i in right of "bis wife, £65 
. taking ods. , 
Un a Trefia a {s done to the wiſe. ſole, wh 0. takes 
a Hus band _ TY ſhall haye Treſpaſs in both thee 
hues, ' Nat.hr "87 .H. Regiſt. ortg. Phe A. for The 
| damages do CONCern the Husb band,2 1 Her. 6.30. 
pl.16 . Lib.lgtr 6. 0.C.Sed. 3. and. the Count 
TTY: bona  eata s of the wife, 7 Hen. 7.2. 
vide 14 Eliz. Dyer 395- pl. 59. the Count, Lib. 
Intra. Hacho a= Sed.3 
band and ai may joyn in Treſpals. for the 
beating of the hg wie, 46 Edw.3-3- ph. 5. 22 Aſize. 
©, & $7. Regiſt, 105-B. Lib.Intra. 112 0668. 
Fea. 4: 6 f donnified by it, as well as bis 
ay vis. by lofng | his Jabour and lociery | 


Treſpaſs. 
$.fqr-imprjſonment. of, Nate Cake 5, part 
$9: wh 'Fofters caſe for the ſame reaſon. 
." Butif-they ioyn for. battery, af bath, this. a; 
bates for* = battery of the Haosband,  9Edw. 4. 
54+ 3 Ede. 3, brev. 737. For the, battery of the 
Husband is not the battery of the Wife ; z and. (@ 
8 3 oi nc by. Py oy PRE 
if they broughe a Treſpaſs. for, 
ckiog away of Goods durivg the: covesture, the. 
Wrls ſhall ſay, de boxis. of the, Husbeng, 3. for the. 
Wi wy cannot haye. a + FOPErty duxing thecpyerture, 
orig. 10F. B, 
W*) if 6195 Husband and. Wiſe Me. belten, they 
ſhall have ſeveral ARions, Regift/onig. 195; in the: . 
Note,quia tronſgrefſia perſenalis.ought ro.be brought 
On the perſon injured. 


re pals quere demuns ſuam fregit 9: mareminme + 


inde a apr &e. being the honſe of the Wife, _ 
Is ig by. the, Hushand alone, becauſe he may pylki | 
own and'(cll it, 43 Edw. 3. 16;pl:15: & fob. 
7h. vt. 6. ©. le ſcems ſo, becauſe he cannot be: 
ſue for ie during t the coyerture, 
' $g, for cntring; and chafing and carrying, a- 
'- Way 'of the. Deer in. a Park, although the Wie, 


| - hzd a joint t Eflate with her Husband, yet. it is; 


pri thing i in the Husband , 43 Ede. 3. $8 
23 
1 So for Deeds concerning the Land of the Wiſe, 
S $ Her. 5. 9.p1.13.For Decds arc C hattels,though . 
| they, concern the Keal lty, 
F S0.intreſpaſs. upon the Statute .of 5 Richard 2. 
| <p. 7. becauſe he only ſhall have dammages, 38+ 
| ©: 6.3-pl.9. 4 Edxe-4-13+ if he recover. 

for taking away of his Wife and his Gends 

at 


3 Tr eſp af. S. 

bk. - Nat. br. 89. O.- 14 Hen. 6.2. pl. 11. 6 Edv. 3. 

E 208. pl. 2. 43' Eadw.3. 33. pl. 15. 44 Aſizepl. | 
13. Regiſt. orig. 97. A. fr this is given by Weſtm, | 
I. cap. 12.. & Weſtm. 2. cap. 34. It ſeems ths }Þ 
Statute was but in affirmance of the common | 

| Law. ' 

, Nota, Duands breve fertur ab aliquibu ad libiro fe- 
nementum annexis fiat in nomine amborum , ſed. 
ſi fit de rebus libero tenemento non annexis in x0- 
mine viri tantum, ſed i fit de domo "fratta ſit in 
" nomine ambirum, ſed alii Cleriti dicunt quod fiat 
in nomine viri tantum, Regiſt. orig; 108. B.' This 
is when treſpaſs is brought concerning Houſe and 
Linds of the Wife being covert. _ 

Vide ramen in nomine amborum de clauſo foe, E 
& bona , &c. Lib. iutra. 640. B. ſed. 4 & fol. }- 

A 662.*D. "ſe@. 2t Rich. 2. brev. 933. 4 

I Chaplain» The King colfates , and'the Sheriff puts” him 

E of a:Chap. in who''is collated, he ſhall have treſpaſs, Nat. |} 

pel. br. 37D. if the Treſpaſs be done after he be. Þ 


put in. 
Commo- "1 REM hall not have Treſpaſs for any ST . 
ner. _thingin the Land, vis.'the foil-of a Common, } 


4 Henc 75.3. 15 Hen. 7 7.13. pl. 1.& fol. 12. pl. * 
_ 23. For he hath'only an intereſt in the Herbage, b 
| ©. tamon,”' © 2 
He that A lets Land toB, for to ""s R we A to have: 1 
hathnot the Moiety of the Corn, yet'B cannot have treſ-, | 
ſoil. paſs Luare clauſum fregit againſt him for waſt- 
ing of che Corn, for he hath iatereft in the whole' ' Y' 
Crop, ' Hill. 30 Eliz. © Hyxre: 'verſus Oakley, 
And although this was not pleaded in abatement, } 
yet the ſpecial matter being found,” "the Plaintiff E 
ſhall not have juJgmznt, bec uſe it appears - s 2 
RC 


T; eſpaſe; 


. the' Court they cannot be disjoined to have an aQi- 
1 ' enin ſuch form. ' For they are upon the matter 
1 þ Eto of the Land: 

He to whofe.uſe, ſhall not? have Treſpaſs i in 
his own name; but i in the name of the Feoffees, 
Crooke 17 Het. 7. 41. pl. 2. For the Eſtate in 
Law is in them. 

A Copy-holder ſhall have treſpaſs for thi break- 
ing his Cloſe, ' and cutting his Trees, 2 He. 8. hk 
12. Coke 4. part. 21. B. No. Lib. intra. 644.C. 
ſat. 3. the pleadings, For he hath an intereſt in 
both to ſome purpoſes, 


He ſhall have it againſt the Lid; 20 Edw. 3. 


80. Coke 4. part. 22, A, For the Lord in this 
reſpec is in no better condition than a ſtran- 
per. 

Diſſeiſee ſhall have Treſpaſs fol the mean pro- 
4 fits, and all other things after his re-entry , Coke 
J 11: part. 51. 4. Liffords cafe.' 3 Hen. 4. 13. pl. 
8 Ig. Gaſcoigne , 37 H. 6. 7. ab 1 33- but not bee 
fore, becauſe then he had no intereſt in the Land, 
but a bare right. 
But before his entry , he ſhall not have'Tref. 
paſs, 32 Hen. 6. 32.”A. 38 Hen. 6. 28. A. For- 
| ?eſcue, viz, = one that entred before he 
4 was diſlciſed. 

Unleſs in cafe of neceſſity, as :Tenant for the 
Life of another is difſeized, and he for whoſe 
life he hath it, dies, or Tenant for years is outed, 


J- and the years Expire, they ſhall have Treſpaſs a- 
fore the entry, and recover the mean profits, 38 - 


 Hev.6. 28.8. Where there isa neceſſity, the Law 


doth, give way to uſual things-rather than there | 


I ſhould bea failure of Juſtice. 
; An 
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He to 
whoſe uſe. 


Copy-hol 


Diſſeiſce. 
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Execcutor- 


Trolpe. 


An. Executor: ſhall have Treſpaſs for Goods | 


taken out of the poſſeſſhonof the Teſtator, Net. I 


Br. 87. E. Regift. 08, A. in reſpec of his intereſt * 
by his Exccutorſhip. 
_ And the Writ ſhall not lay ad grove damnum. , 
ue in retardationem executionis teſtamenti , Re, 
ff orig. 98. A. the Count, Lib. intra. 640. 
A. ſed. v. 


' But this was. given by the Stat. of 4 Edw. 3. 


cap. 6. 14 Hen,7. 18. 

And af this day an Executor of an Executoe. 
ſhall have ſuch an Acton, Regiſt. 98. A. therule 
therc-3. it ſeems. upon the equity of the former 
Statute. 

But he ſhould not have had. it before, 25 Edw. 
þ viz. at the Common Law. cap. 5. Com. 290.. 

A. Chapmans calc. 

But an- Executor ſhall not have ſuch Aion: | 
De clauſo fiatle, 11 Hen. 4. 3. pl. 8. 4 Edw. 4. 
8. A, Cateſby. viz, in vita Teftatoris z for this 
is not. within the Statute. 

Neque de Arboribus ſucciſis tempore Teftatoris, 
118: Edw. 4. 16. A. Pigott. Nor this, and fo both 
are left'at the Common Law. 

An. Executor. ſhall not have Treſpaſs before _ 
probate of the Will, unleſs it be fora thing taken 
out'of his own poſſeſſion , Com. 281. ©. ratio- 
nem differentie. 

One -Executor ſhall have Treſpaſs for a thing 
taken out of his- poſſeſſion , with his companion, 
43 Ed, 3.26, pl.12. 2 Rich. 2. Exccutor 75. 
or Executors arc but as one pcrſon in Law, or 


ce may bring it alone. Bit 


* 
b 
4 
Us 
” - 0 
of 
þ” 


1] Lefforwhich outs him, during the Term, Regiſt; 


+ 5" 
w% £4 
ws Fulke B 


' of Treſpaſs. 
'F — - But the 19 Hen. 6. 65. to the contrarn ©. 
- * Executor ſhall have Treſpaſs dz bvuz T oft atoris 
-ofportatis in cuftodia ſua exten. Regiſt. origega. 
A. 2 Hen. 7. 15. 6 Edw. 4.1, and good; for 
they are accounted the Teftators , though o be 
"pos of by the Executor in performance of the 
Will, 

A. takes Adminiſtration of the Goods of B, 
. Cproves a Will, by which he was made Exe- 
cutor » and brought Treſpaſs againſt 4 for the 
'Goods, it lies, although the Adminiſtration was 
not repealed 3 for the Adminiſtration was void 
from the beginning , Mich. 12. Jac. Ban, Regis, 
Fiſher & Toung. becauſe there was a Will made. 

An Exccutor ſhall have Treſpaſs againſt the 


orig, 102, B, if he have a Leaſe parol. 2, if by 
Deeds, whether he ought not to bring an Adcon 
of Recovery. P 
If the Lefſor outs the Executor of the Leſſee, 
the Writ ſhall be Summon. per bonos ſummonit. 
&c. but if he outs him, and takes the Goods of 
the Leſſor within the Land , the Writ ſhall be 
pore per vad. &c. Regiſt. orig. 102.B. in the Note, 
and this is in reſpe& of the dammages he is toan- 
ſwer for taking the Goods, 
Treſpaſs licth by a Goaler againſt one that takes Goaler. = 
a priſoner from him 3 for the Gaoler is liable for | 
the perſon 3 but a good bar that he is not Goaler, 
becauſe it is the ground of the Adion,. 4 Ew. 
4. 6. pl. 7. & fol. 44. pt. wit. OT 
— Church-wardens ſhall have Treſpaſs for the church- 
Goods of the Church taken in their- time, or in wardens; 
the, time of their Predecefiors , Nat, br. ” Y K. 
pn ES | - IP 


Heir 
Raviſh- 
ment. 


_ of the Pariſhioners. 


3; + 


Treſpaſs: 


$ Edw. 4.6. pl.'5. 12 Hen. 7.27. pl. 7. 11-Hey, © | 


4: 12. 8 Hen. 5.4. 37 Hen. 6. 30. 10 Hen. 7.g. 
pls 5. For they arc intruſted with them tothe uſe 


» 


But they ſhall count ad damnum parochiang- 


rum, $ Edw. 4. 6. pl. 12 Hen.7. 27.1. 7...For I q 


the Goods are the Pariſhioners, and the, Church- 

warden is intereſted in their right, and is account- 

able unto them. PEW | ls * 

| But a good plea that he: is not Churchwarden, 

4 Edw, 4. 7. 4. For that deſiroys the. ſuppolal 

of the Writ. $I 
But 19 Hen. 6. 66. fays; that it is not good 


for Goods in the time of their Predeceſſors. Q. 


yet the Law ſeems to be otherwiſe , elſe the pa- 
riſhioners might be damniticd. 


Treſpaſs for making a Grant of Rent in fee. ta- 
ken tothe uſe of the Parochians , Lb. intra. 7. 
Every Anceſtor male or female , ſhall have 
Treſpaſs for raviſhing: of his or her Heir appa- 
xent-agaioſt a ſiravger, but.,not, againſt the, Gar- 
dcin in Chivalry, unleſs 'the Father only, Coke. 3. 


part.3$. B. Ratcliffs caſe, Nat. br. 143. R. 30. ' 


Edw. 6. pl. 7.6 fol. 16. pl. 19. Regiſt, orig. 98. 


 B.&- 99. A. and the Mother 5 for the education 


of the Heir doth properly bclong to the Father 
and Mother. 

A man ſhall have Treſpaſs for his Son anl 
Heir, Daughter and Heir taken away , Nat. br; 
08, H. 29 Aſſize 35: 21 Hen. 6. 14. ple 29, 12 


__ Hen. 4.16. pl. 9. 3 Edw. 2-12, B. Danby. For 


itis an injury to the Parents 1 Joſe the comfort 
0: the Child, eſpecially the eldeſt,  , fats 
% ng 


4 the > M8 


$! | 
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© Treſpaſs. 
And this of..-what-age ſocver his Son be, 32 


' Edw, 3. Gard. 32. though the dammage may be 
greater or leſs in regard of the Age. . -.  , 
A Grantee of Herbage of Land ſhall haye Treſ- Grantee. 


paſs, quare clauſum fregit for the Graſs, but not 


for the other profits of the Land, as, Fruit-trees, 
and the like, 11 Eliz. Dyer. 285 pl. 40. 3 Hen. 


16. 13. A. 5. Hen, 7, 10.B, For he hath no- 
thing but the Herbage granted unto him. 


The Heir ſhall have Treſpaſs for taking of a Heir. 


Deed concerning, Land to him deſcended, and it 
is good, although he doth not ſay, ſcriptum ſuum, 
becauſe of neceſſity it muſt belong to him, 1 Edw. 


3-18, pl. 11. For it goes along with the inheri- 


tance. __ 3. == 

But not againſt an Executor that taketh a Box 
with Deeds. 1. Becauſe the Box appertaineth 
to him. 2. He had not knowledge what was in 


the Box. | 3.. The Heir hath other remedy a- 
2ainſt him, ſcilicet a Detinue , 43 Edw. 3.24. pl. 


3. becauſe the Box and Decds come'to him in a 
lawful way, thgugh he cannot juſtifie the detain- 


But it lies againſt an Executor for taking away 
a Furnace fixed, or Fatts fixed to the Free-hold, 
or Palcs faſtned , Windows, Doors, Evidences 
looſe, 21 Hen. 7..26.: pl. 4. becauſe they all be= 
long to the Free- hold as part of it: _ 


_ 4 _ 


Ic lies for an;Heir againſt an Executor for ta- 
king Fiſhes out of: a Pond, Mich. 36 Eliz. Ban, 
Regis. Rot. 25.. Parlett verſus Gray. Crooke 118 
pl. 60. For they belong to the ſoil, viz... the-Land 
coyered with Water which makes the Pond, 


So 


T- 


4 


; "TPc#] 9 6 = 
So for Deer or Pigediis ; vide Aﬀlite £7, pf: Þ. 
 2F9. but tiot time Deer of 'tume Piged! ; Be * 
| «is — - wont O_ <ET - jk <= ad 
ak, e Lefſor excepts the Trees, he ſhall have | 
Lal. Treſpaſs quote elabfoid frogit, Y4 Hen. B. rx. 29 | 
Hvv. 8, tr I9; 1.38: $6' Eds. J; 32. pl. 3;  B 
Coke V. part.” 63: A. Swaynet cafe. againſt the 
Leffor, if he'icut themdbowos © 
| A Leffor at Will ſhall not have Trifpalb, al- 
though he deterttiines his Will , uni he enters ; 
Cooke 3. Hen, 8, 163. pl. 4. For befote he har 
no Title. EE. | 
Aentets upon Tenavit at Will, and fubverts 
| | - foil, he —_— orice __ the Le 
F: | or another, 19 Hen. 6. 45. pl. 94. (o of a Copy- 
holderand Eotd, * Hen-4: 12. Coky 4. part.31. | 
; A. For as they ate both damnitied, © it is reaſon }' 
they ſhould both have recompence; i 8 
Leſſee. Leffee-cuts Tees to the intent t& repair, the 
| Leſſor ekes ther, the Leffee fhiall have Tref- | 
paſs, 44 Ef. 3. 44. for the datninage done him JF 
» cauſing! him' to loſe his labogr in cittting of J 
_ & fitztiget' cuts Trees , the Leſſee (hall have 
Treſpaſs; and (hall recover treble dammages, Did. 
& Stud, 34. A; 23 Her: 8. Br. waiſt. 138. 44 | 
Hem. $. 26. becanke the Ecflor ſhall recover fo | 
much of che Lefſte iifrefpeQ' of the Waſte. 1 
But if the Leffor dies, the Leſſee (hall reco- Þ 
ver but fingle dammages, 44 Edw. 3. 26, Croke | 
3 Hen: 8; 165:pl: 4. becauſe no more ſhall be re- '} 
| covered againfi him by the Heir; = 
 Bhafter, 1..If Fe Screantbe bexr,; the Maſter ſhall Bave © |! 3 
' Freſpafs; Nat: br. 91; I, Regift, orig, 4 o A: 7 
06 Hen: 
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_ vant may alſo have this Action: 


' 2. brev. 822, as Ordinary, for he hatha kind of 


$984; ST T- FLIES _ = Pr 4 IN ps "3 4t ” 5h OY A 4 £: Fs; 5 gt, > £ oy, PAP = - BI Y> £01 » 

an 2230 FL be on An od Ye orb: * BEES Ct, COD ISS pe 2 THETA IE WS 2 40 I PETY FA 
C32. 84 2g KY = CO I We * v Xn ys; Wo DEE EO CE OO. 2-23 6 3 FG eg RG. ky 

|; + % ay OS. EW DeH 


 ." Maſſaſe 487 
8 Hen. 6. 28. 19 Hen. 6. 35. pl. 73. although , 
he be but a ſervant at will, 21 Hew. 6.9. 4;New- 
#0x, vide 11 Hen. 4. 2.2. For the beating of the 
Servant is a dammage to the Maſter, and the Ser- 


2. For taking away his Apprentice, Nat: br. 
91.1. 8 Hen.6.28. 21 Hen.6,31: pt, 15. where- 
by he loſeth his ſervice. ; 
3. The Lord of a Villaio; ſhall have Treſpaſs, 
22 Hen. 6.30.32, for taking away his Villaing 
or beating him, as it ſeems. | Fo 
The Ordinary ſhall have it for a thing taken Ordinary; . 
out of his poſſeſſion, Not. br. 91. M: 18 Hen. 6. I 
23. 7 Hen: 4. 18. pl. 22. 11 Hen.7. 12.17 Edw. _—_ 


property in it. But not for a thing which was 
not in his poſſeſſion, Nat. br. 92. A. Coke 9. part 
39. A. Henſlees caſe, 7 Hen. 4-18. pl. 22. For 
the Law takes no notice of his right without a 
poſſeſſion. | 
A Parſon ſhall have Treſpaſs for Tithes taken Parſori 
after ſeverance of the 9 parts , 10 Hey. 4. 2: pl: 
2. Gaſcoign, 21 Hen. 7.27. pl: 5. before any 
ſciſure, becauſe itis certain by the ſeverance what 
was his, and the Law caſts the poſſeſſion and pro- 
perty upon him, Com. 281. 4, Foxes cafe. 
-. But not of @ Mortuary before fſcifure, Gom.28r. 7 
A. ro. Hen. 4.1, but there is but a bare cuſtoma«s = 
Iy right. 5 | 4 
A Parſon or Vicar ſhall have Freſpafs for the 
Walls or Glafs of the Church, or Grafs or Trecg 
in the Church-yard, &*c. or ,Glebe-Land, 1x 
Hen. 4. 12. pl. 25. 8 Hen.6.9. pl: 20, 11 Hex. 
6:4. B, Danby. - Q. For - Church belongs 
ig 


__ -* Tpeſpaſs. 
tothe. Pariſhioners, - aral the' Chand! to the'Pax- 
Fon," yet the. free-hold of. the Church is in the 
Barſon. 

Parſon in patſovee thall han Treſpaſs againſt 
any that is  ieniteed and inducted into the ſaid 
Church., if he intermeddle with: the: Glebe or 

£ Tythes,Con.. yoo. B38 Hen. 6.24.39. Hen.6,2T. 

= & 27. becauſc they belong, unto him. 

© Proteded) He that hath a :proteion Royal , ſhall hove 

=” - perſon. FapaGugelad him that takes his Goods, Nat. br. 

B 92. B. though if not;proteGed , the might take ' 

 '- .-. them; ſorduring the proteQion,, he is not to be 

| moleſted, and .fo:hath wrong done him. 

E Poſlefſor. . \xf 'one hath. the: poſſeſſion 'of ia thing, he ſhall 

E- , maintain an Adion againſt him that hath norighc, 

- Com.:546.4, Whether his poſſeſſion be- lawful or 

B nook, 

Note. 'But note; that upon: a"poſicflion'\in i Law only 
he ſhall not have Treſpaſs, 22 Hen.' 6. 49. 5+ 
but it muſi be. an aQtual poſſeſſion, for that'is'vir 

.-....7 ftble'and notorivus,” and the other-is mot- fo, but 
imaybc difputable, 

Butif 4 gives Goodsto B, B thall.have Tre 
paſs betfore-poſſtſhon, for he hath' the property 
in Law in them, 2 Edw. 4.25. per 2 Juſtices, 
Coke 3+ part..26, 27. Batter & Baker. and. pro- 

4 perty m Law 'is made then a poſlefion in 

E. t Law. 

F | Ina Treſpaſs brought it was found by office, 
that another was Tenant, ' and' that it eſcheated } 
ro: the, King, this ſhall: abate the Writ as tothe | 
things upon theLand, . Cem. 4$8:B. Nichols cafe, || 
& 546. A. 19:Edw. g. 2. pl. 5. bogauſe the Land 
was the Kings,and worthe: Plaintifs. 

Pp | He 
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Treſpaſs. 

He that enters upon the poſſeſſion of the:King, 
ſhall not gain poſſeſſion, therefore. he ſhall noc 
have Treſpaſs , Com. 546: A: Paraitiors caſe. 2 
Hen, 4. 7. pl:2g: For nothing can. paſs out of 
the Crown. but. by matter of Record. 


Or upon a Farmer of the King, 2 Hex: 4. 5; 


#9. 29. For. he is in upon the Kings right, and 
the prejudice done unto him, is danecunto-the 
King immediately. 

But- againſt him that outs 'the Farmer, 'the 
King. ſhall have Treſpaſs, Com. 546. 4: . Para- 
mors caſe, £. whether the Farmer may not alſo 
have Treſpaſs. | | 
: 'The.King-ſhall . have. Treſpaſs, Nat: Br. 90.4 
Regiſt. orig. 99. A. | 

And inthis caſe the party cannot make fine, 
becauſe the dammages are to the King himſelf , 
Io Hen, 4.3. pl.7+ and the fine ſhall be inclu- 


ded in the dammages. ©: tamen. For it ſeems 


he ſhall make fine. 

But for-Treſpaſs in the Kings Lands there uſes 
to bean information in the Exchequer, Nat. br. 
90. I, This is not by way of Englith Bill, but on 
| Q. if it may not bs by an En- 
gliſh Bill. | 

And in fach caſe the judgment is, that the par- 
ty ſhall be removed and pur out of poſſciſion; al- 
though that it be buta perſonal Suit, and the re-= 
moval ſhall be by Wric formed ia the caſe; di- 


"reed to the Sheriff. Com. 581. B: This Judg> 


ment is by way of Decree 3 ergo on the Pleas 
fide. 
 Butthe Kiog may have a Treſpaſs quart c/di- 
ſum fregit, Nat. br. go, I. it he will; fo 
EE ES Dd 2 The. 


_ will 


mo - _ Treſpaſs: ST 
Queens The Queen ſhall have Treſpaſs without the 
King, Nat: Br. r01. for Lands belonging to her 


Revenue, and ſhe is not in the nature of another | 


Feme covert. 
Reculant. Þ ecuſancy ſhall be pleaded indiſability to ſue an 
| Acion of Treſpaſs for as many Hereditaments as 
are not ſciſed into the Kings hands, 3 Fac. cap. F. 
For ſuch as are ſeiſed concern not the Recu-. 
fant. 
Biſhop. A Biſhop ſhall not have an Action of Tre(- 
paſs for a Treſpaſs made in a vacancy of the 
' Biſhoprick, 39 Edw. 3 12. pl. 18. 18 Edw. 2. 
Treſpaſs 237. For that could not concern him, 
but the Guardian of the Spiritualties, as it 
ſeems. 
 Videtamen Regiſt. 101. A Writ formed in ſuch 
caſe for the ſucceeding Biſhop. Ergo. Q. 
Maſter of A Maſter of an Hoſpital ſhall have an Adcion 
an Hoſpi- of Treſpaſs for a thing done in the time of his 
tal, Predeccfſor 3 for the dammage redounds to the 
Houſe, Nat. br.89.G. Regiſt.orig.296. B. the Writ 
there, And by the ſame reaſon why may not. the 
' Biſhop for a Treſpaſs done in the Vacancy ? 
* Tenantat.  Tqant at Will (hall have Treſpaſs againſt « 
Stranger, 19 Hes. 6. 45. pl. 94. 12 Edw. 4.8. 
pl.20.. 35 Hen. 6.5. pl, 7. For he hatha Title 
againſt him, | 
For entring his Cloſe , and burning his Hay, 
35 Hen. 6.5. pl. 7: fs 
Copy-hol-. Copy-holder ſhall have Treſpaſs, Coke 4. 
—_ part. 31. A. 2 Hen. 4.12. pl. 49. Coke. 4. part. 
4- 21. Þ, & 23. B. and this betore his admiſſion, 
per deſcent 3 tor his admiſſion is but a Ceremony, 
yet efſcntial to his Eſtate. | 
Tenants 


Tre ſpaſs. 


Edw. 3. 13. 5 Hen. 4.1. 14 Hen. 4.31. 43 Edw. 
3.24. pl. 3: 22 Hen.6. 12. in reſpe& of their 
common and undivided intereſis. | 

But if one dies, the other ſhall have an Aion 
for all the Treſpaſs, 43 Edw. 3. 24. pl. 3. For 
it ſurvives with the Land. | | 
They ought to join in Treſpaſs, 5 Rich. 2. cap. 
7- 34 Hen. 6.32. pl. 16. 4 Edw.4.18, 21 Hex. 
7. 22. ,becauſe it concerns them both in common 
and undividedly. Pp 

Note , For battery they ſhall not join, Reg. 
orig. 105. B, For that is a diſtin& Treſpaſs; for 
the beating of one is not the beating of the 
other. : 

A had Male Swans, B Female, which having 
young ones, for the young ones they ſhall join, 
if they be taken away, becauſe they are Tenants 
in Common, Coke. 7. part. 17. -A. 2 Rich. 3.15, 
16, of the Swans and the young ones, | 


One Tenanant in common ſhall not have Tref- 
paſs de. bonis aſportatis , againſt his companion 
that takes them, Lib. Intra. 653. B. ſef.3. be- 
cauſe he hath an intereſt in them. 

Tenant for anothers Life is diſſeiſed , he for 
whoſe life he held dies, Tenant for anothers Life 
ſhall have Treſpaſs without re-entry, becauſe the 
A& of God (hall not prejudice him, 19 Hes. 6. 
28. B. Aſcough. Goke 5. part. 41. Kniets caſe. 


Dd ; Tenant 


—_ 


— 
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Tenants in Common join in Treſpaſs - touching Tenant" in 
their Tenancies, Liteletou, ſed, 315. 18 Hen 6, <ommon. | 
$- 14 Hen. 6.9. pl. 35. i2 Hen.6. 4. pl. 11. 45 


Tenant: 
for ano- 
thers life, 


412 
+ at 


Admjin- 
ſtrator. 


Agree. 


Treſpaſs. 


Tenant at fafferance ſhall not: have Teamb, 
* Grook. 17 Hen. 7. 47. A, for the feebleveſs and 
4, uncertainty of his Eftate.. 

If. a man be outlawed or - attalnted, in Treſpaſs 
or Felony, and pardoned, he. ſhalt have Treſpaſs 


for Treſpaſs done to his perſon before the pardon, 


29 Aſſize pl,63. No. Lib. intra, 248, A. 30 Edw. 
3: 4+ pl.18. For by the pardon he is made reds 


inenria, and reſtored tothe priviledge of the Law 


ab initio. 

'But for other Treſpaſs, quere 5 Ede. 3- 170. 
viz. concerning his Goods or Lands in reſpect of 
the forſeiture. 

But before a Scire facias be brought. upon the 
pardon, he cannot without doubt; becauſe the 
pardon was conditional, 2z Edw.. 3. $5'pl. 7. Q 


Againſt whom Treſpaſs Libs. 


Adininifirator takes the Goods, B proves a 
Wilt ,. by which - he- was thade Executor, and 
brought Treſpaſs, and: it lies, although; the Ad- 
miniſtration were never repealed ; for the Admi- 
niftration was void ab izitto, and 'the Adminifira- 


for a Freſpaſſer, Meeb. I2. "Jac. my Rags. Fiſber | 


& Toung. 
A makes a Treſpiſs, B agrees to-it afterwards, 
and: ayows the doing of it; yet B is no Treſ- 


'Palſer, 9 Edw3.'35; pl. 17, For the conſenting 


1s: 4 matter ex pot fallo, and cannot make him a 


 Treſpaſſer ab initio; 


Treſpaſs lies againſt an Aſjen, Diet. br. 72. 
A.For an Alien is ſubje& ro the Laws of the Land, 
as much as concerns the peace and quict of it. 

A 
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Treſpaſs. 

A perſon attainted (hall. be. ſued in. Trefpaſs, A 
Mich. 38, & 39 Eliz. Com. Bay, Baviter & Trafſe!. 
No. Lib, intra. 248.4, For he ſhall not te agar 
tage of his own wrong, . te plead: it-in, bar: tq the.- 
pr: judice, of another.. 
- . An Infant makes a Letter of. Attorney to 4. Attorney. 
to take Livery and Scifin for him, A' takes. it , 
the Infant ſhall pot have Treſpaſs againf}. Ay be- jo: 
cauſe it is for his advantage .to; take the Livery - {If 
for him, '21 Hex. 6, 31. B. Aſenc. .- 
Treſpaſs. Demlzere abdudig cum honys wiri, '&. AY 4 
lies againſt Husband and Wife, becauſe the Witc and with 
may aflent at the time to the Raviſhment, and 
_ to the carrying _ of the Goods, 43 Ed. 


» © = + 


and Wiſe. and the; Wife appearing, ſhall be com- 
mitted to priſon-3. to which. Cronke agreed : yet 
quere what was, done in it , Mrgh. 15 Jac. Ban. 
Regis. Albwel againſt Opfhard and: his Wife; if 
no Bail be put in for her * So hath it been, lince 
held by Relle Chief Juſtice. 

If the Woman. beat another ,.. the Huzband 
muſi be named in.the Writ , Regift, orig, 105« 
B. Lib, intra. 612. 4, ſad. 11, fox he muli. an- - 
ſer for his Wiſes behaviour, | | 

| ' Dd 4 Treſooſi 
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—7 Treſpaſs: 
| Comman- Treſpaſs lies againft him tHfit commands ano- 
fer. ther todo a Treſpaſs, Delt. & Stud. 19. A. ta- 
24 quere. For it ſeems otherwiſe. 
Fody po- ' Tt lies againſt a Maſicr of an Hoſpital and his 
* Brethren, Regiſt. orig. 105. B. For they are.one 
body in Law, and (© it is but one' Treſpaſt done 
by them all. _ D | 
It lies againſt a Dean and Chapter, 32 Hey. 6. 
'8. pl.13. for the ſame reaſon. 7 | 
It lies againſi a Mayor and Communalty, 2ua- 
my. re Vi & arms, 38 Edw. 3. 18. 8 Hen. 6. 1. 9 
Y. Hen.6. 36. 20 Hen. 6. g. 15 Edw.q2. 4 
Hen. 7. 13« 32 Hen.” 6. 10:' for the fame 
But no Capias lies \ againſt them, becaule they 
cannot appear all in perſon; for this would 
make 'confuſion, '45 Edw. 3.'2 & 3. 22 Afſize 
67. 21 Edw, 3.59.pl- 1. But they muſt appear 
$ by an Attorney for them all. * - 
- Diſſeifor, ' Diſſciſee ſball have Treſpaſs againſt his Difſci- 
= ** © for before his entry, for the former entry upon 
his Difſcilin, 32 Hen,6. 32. 38 Hen, 6: 28, A. 
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Forteſcue. 

But after his entry he fhall have Treſpaſs a- 

| gainſt the Difſeiſor for all the mean profits taken 

| during the Diſfeiſins Coke 11. part. 51. A. Lif< 


- 


| foras caſe, 3 Hen, 4.73. pl. 18. Gaſcoigne. 37 
MN 69; pris 000 
| But ſhall pot have Treſpaſs againſt the Diſſci- 
for of the Difſcifor, 'for then the laſt Diſſeifor 
ſhould be twice charged , Coke T1, part. 51. once 

; by che firſt Diſſeiſor, and a ſecond time by the 
Diſſeiſfee, which is unreaſonable. vp 

ON RO Regs Neithes 
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Treſpaſs. | 4x”. 
Neither againſt the Feoffee or Feoffor of the 
' former Difſeiſor, 34 Hem. 6. 30. pl. 14. 13 
Hen.7. 15. Coke 11. part, 51. for the fame 
reaſon. Liffords caſe, 2 Edw. 4. 18. pl. 12. 
fer 2 Juſtices, Crooke 12+ Hen. 7. 11 pl. 2. 
But againſt a Co-adjutor of a Diſſciſor it 
lies, 21 Edw.4. 5, & 19- for heis as the Difſci- 
for himſelf, = | 

Tt lics againſt an Infant, Digeſt. br. 72. ©. of nan. 
what age: Ie feerms at the age of Diſcre- 
_ tion. 
' Tt lies not againſt an Executor, quia adio Executor. 
perſonalis moxitur cum perſons, Doi. & Stud, 
75. viz, for a Treſpaſs done by the Teſiator, if 
perſona]. | 

Guardian ſhall have Treſpaſs againſt his Ward, Guardian. 
5 Hen. 4. 2. pl.7. ©. for what Treſpaſs ; whe- 
| | et for a Treſpaſs done to him as his Guar- 
= 9ian? 
It lies againſ}- an Idept, Digeſt. by. 72. A. Ter. 
©. for it ſeems it lies not againft one not comr- 


Y por ment, 


Treſpaſi and Impriſonment lies not 2painſi any Judge. 


: | of the Judges at Weftminſter , although he com- 


\ mit him without cauſe, 21 Hen. 6.pl. 9. infine. 
\- For this would be to affront Juſtice, to call the 


JF Judges in queſtion for doing things as Judges. 


But they are queſtionable by the King. 
'- But if Auditqrs commit not an Accomptant Auditors. 


S forthwith, but at another time, Treſpaſs lies 


| apainſi them, 27 Hex.6. 8. pl.7. For their pow- 
F © is limited to time and place ; for they are 
Y Judges but hac vice. TT - —- 


6; 


at” & 4 4 gs F ” ©. 
ated 56 EL " x I MDYT RTE ti a get SE 3S } SI a en he het 
f - : OTTER 5 pat er te, a INE cf £ th 7 > ag i « 
FS RT E a8 Te AY EE or we Se} ht LS eb ER 9 ne open at aan Abs, - . 8 
V>* . *, os &; ay 4 , " BY C 


Treſpaſs. 


Ie lies againſt 2 Myller that takes toll of them 4 


that arc Toll-free, 41 Edw.3. 24. pk.17. 44 Ed. | b 


3-20.pl.16.for it is dammage to.them, and wrong 


_ in the Miller. 


It lies againſt the Qyeen ſole without joyning | 
the King 3 for the King cannot be a Treſpaſſer | 
to-any. "I 
Trefpaſs lies not againſt the Lord, per Marls- 
bridge cap.13. &. for what. Treſpaſſes , and by 
whotn. It ſeems tor Treſpaſlts done to his Vil- 
lains moſt properly. | 

- Non ideo puniatur dominns per redemptionem, 
Cokg 4. part. 11.B, Bevills cal, | 

But afose this Statute Treſpaſs did lie. againk 
the Lord vi & armis, 48 Edw. 3.20.pl.16 Thorp, | 
for there the peace of the Commonwealth is con- | 
cerned. | "os 15 » 

The'reaſon that it lies not againſt the Lord is, F 
infomuch that he cannot come within his Te- ! 


_ nants Land , being within his-Fee, againſt the Y 
peace, although he had not cauſe to diftrain 3 for F 
it ſeems he may go any where within his own 
Buere tan | 


Fee, 47 Edw. 3.7. pl. 3. Finchden. 
men. 2 
_- This Statute is intended as well to every Leſſor JF 
as of the Lord, 9 Hen. 6. 43. pl. 21. this isia | 

caſes of Entries to diſtrain. ' 4 
If the Lord difirain where nothing is in ar« | 


rear, yet Treſpaſs lies not againſt him , Coke 4. | 
part. 11.B. Bevils'cale, 9. parte 76. A. becauſe he 
amay do this as Lord. &.for it ſeems unreaſonable F + 
to vex his Tenants without cauſes yet they are Þ- 


not withou 


| t remedy , for they may replevy the 
diſtrcls. - | --2-"v 
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Treſpaſs. 


But if the Lord. diſtrain where there is no- 
- thing arrear ; and the Meſn will put his Catrel in 
the Pound for the Cattel of the Tenant, and the 
Lord will not permit him , Treſpaſs lies againſt 
the Lord, Coke 9: part. 22. B. Caſe of Avowry , 
| becauſe here the Lord is offered a legal way to 
4 to his right, if any thing be due to 

Mm. 

' Andif the Lord incroach, and afterwards di- 
ſtrain for the Services, and for the Incroachment 
alſo, the Tenant may tender the.very Services, 
and ſhall, have Trefpaſs for the Aher, Coke 4 
part.11.B. Bevils caſe, 10 Hen, 6, 3. pl. 11. £ 
though the Law favour him as Lord , yet it will 
not countenance his incroaching. 

| And if a Baily or Servant diſtrains where no- 
thing, i is. arrear , Treſpaſs lies , becauſe it is not 
within the Statute, Coke 9. part. 76. 4. Combs 
Ay 9 Hen.5: 10. 11 Hen. 4.78.B. g Hen. 7.4. 

Edw.3.20. pl. 16, and they muli-take heed 
not.tgbe too officious for their Maſter. 


When the Lord abuſes his Authorty given him Again 
by the Law , he ſhall be puniſhed by Treſpaſs, theLord. 


Coke 8. por 146. the fix Carpenters caſe 3 for the 
Law will-not countenance wrong, but puniſh it in 
any perſon. 

Tt he lahour of kill the Diſtreſs, 8 Edw. 4 * 
22 Edw.4, 5. pl. 16. & fol. 47. pl. 22. Coke 8. 
$art..146. B, Treſpaſs lies z for he muſt uſe it 
only as the Law allows. 

If he tic the Cattel-in the paund, 27 Aſize 64. 
which he ought not to do, Treſpaks lies againſt 
him, | 

th 
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© Treſpaſs 
If he break the hedges or gates, or ſuch like, 
of the party where he diftrains, 20 Edw.4.,3. pl. 
11: 48 Edw, 3.6. pl. to, for though the Law 
allow him a way to come by his right, yet in do- 
ing it, it allows him-not to do dammage to the 
other unneceſſarily. | 
If he cut the Trees, or ſiayall night, 11 Her. 
4-75- upon the Land , for this the Law warrants 
him not to do. , 
The Lefſce cuts Trees to repair, the Leſſor 
carries them away, and Treſpa(s lies againſt him, 
44 Edw. 3.44. for the Lefſor might cut them, 
_— theretore to take them away was a Tre(- 
Pars. "A 
4 If the Leffor diſtrain dammage feaſant, 5 Hen. 
> 7+ IO. pl. 2. upon the Land left ; for he hath no 
1 preſent intereſt, and fo there can be no ſuch dam- 
L mages. ay 
A Soif he out the Termor, 48 Edw. 3. 6.8. 11. 
Treſpaſs and Eze&ment lies. 
Or the Executor of the Termof , Regiſt, orig. 
102.3, may have this Action , for now the term 
15 come unto him. | 

The Leſſor excepts the Trees, and roots them 
up, it ſeems Treſpaſs lies, Coke 11. part. 49.B, Þ] 
Liffords caſe, in reſpe& of the dammage done in Þ} - 
the Svil by the rooting. Quere tamen, for the 
whole Trees are reſerycd. 

The Lord ſells the Diſtreſs, and buys it-again, 
Treſpaſs lies, 29 Hen, 8. Dyer 35- pl. 34. tor he 
oughc not to ſell it , and the'buying of it again 
cannat ſalve the matter. mer 

It lies by a Copyholder againſt the Lord that 
oats hin, 21 Edw. 4. 80. Coke 4. part, 22, A. 

WM 


Treſpaſs. 

in'reſpe of his intereſt in the Land by the Cu- 
ftome of the Mannor. : 

The Reaſon in all theſe Caſes is, when one 
hath authority, licenſe, or entry by the Law 
given him, by the miſuſing it, or the not do- 
ing it as he ought, he is a Treſpaſſcr ab nitio, 
Coke 8.146. | : 

It lics againſt one that is deaf -and dumb, Di- Deaf ana 
geſt.br.72. A. for he may ſee todo a Treſpaſs. ©. dumb. 
if it lies againſt a blind manz it ſeems it doth. 

If Tenant at will make voluntary waſte , Coke Tenant at 

$. part.13-B. Salops caſe, Littleton, 15. A. fo. per Will. 
3 Marie Dyer 122.B. This is a determination of 
the Will of the Leſſee, and Treſpaſs lies by the 
Leſſor without entxy ; becauſe the term is deter- 
mined. | 

For cutting Underwood Treſpals lies, 2 Edw. 
4-24. pl. 25, But guere in what caſes. ; 

It lies not again Tenant by ſufferance, be- Tenant by 
cauſe he comes lawfully to the poſſeſſion, 22 Edw. ſufferance. 
4+13« pl. 3. vis; at the firſt , and he holds not by 
tort, becauſe by ſufferance, / 

: If there betwo Tenants in common of a fold- Tenant in 

age by preſcription , one ſhall have a Treſpaſs a- ©22mon. 

gainſt the other, for the breaking the fold , Nat. 

br.g91. 4,H. 2. 

| For taking away the Meer-ſtones that bound Meer- 
Land, x Hex. 5. 1. pl. 1. for this is a great injury tone. 

to the Owner of the Land, bounded by them. 

Note, when the Court hath not Juriſdiction of Sheriff, 
the cauſe commenced there, -the Officer that 
makes the Arreſt ſhall be a Treſpafler ; but 
where the Court hath JuriſdiQion, and proceeds 
erronice, there it is not puniſbable, Coke 10. pare. 

76.A. 


429 


_ 56.4. forthe Officer is not to-judge of the pro- 
ceedipgs3 but where there is no JurifdiQion the 
Officers have no warrant at all-for what they do, 
for they are accounted no Officers. OR nenng 
The Sheriff cakes one not named in the Writ, 


Treſpaft lies againſt the Sheriff, 1.1 Hen. 4. 91. 4. |S 


Hawkeford, 13 Hen. 4. 2. Hankeford & Thirning ; 
for he hath no warrant for the Arreſt, - It ſeems - 
alſoa Writ of falſe Impriſonment lies- ey 

But if the Plaintiff ſhew another perſon to 
him, that was not to be Arreſted, the Adon lies 
2gainſt them both, for they are both Actors in.the 
ſame Treſpaſl, | ke ot 

A procures. the Sheriff to Arreſt B without a 
Writ, and after purchaſed a Writ, and the She- - 
riff arreſts himafterwards , being in his cuſtody, 
che Action lies, 7 Eliz. Dyer 244+ pl.61. forthe * 
purchaſing the Writ, and Arreſting of him after- 
wards, cannot purge the firſt wrong. 

The Sheriff takes B upon a Copies, and re- 
turns not the Writ, B (hall have Trefpaff, 20 Hen. 
6. 24.4. 21 Hen, 6.5. forif the Writ be not re- 
tarned, it is as if there wereno Writ. | 

Otherwiſe -upon a Capiai- ad - ſatiefaciend. for 
'that is an Execution, and needs no return, Coke 
4. part.67.A. Capias to the Sheriff of Middleſex, 


and he takes him in London, Treſpaſs lies, 16 Þ} 
Edw. 4.6. for it is out of his County, and fo } 


done without warrant. 

Soif he makes a Repleg. of Cattel diſirained 
'of an cftranger, he may have Trefpaſi againſt him, FJ , 
14 Hen. 4. 24. pl.32. per Haukeford & Thirning, | 
DeB.& Stud. 1504. @. © Sa 


Treſpaſs. "a 


Soif he come to make 2 Repleg. and breaks 


Z thehedges andgates, 20 Hen.6.28.pl. 19. for he 
F- -ought-not t0-do ſuch violence. | 


Y _- So if .he attach: the Hoſe of the Maſter, in 
S poſſclion of the Servant, for the debt.of the Ser- 
. vant, Dov, & Stud. 138,B, for the property is in 
the'Maſter. 
So if he breaks the hauſe to Arreſi for Debt or 
 Treſpaſi, 13 Edw. 4.9..4..18 Edw. 4.4. A. Coke 
$.parte Semayns cale ; for this is againſt Law. 
' So if he makes a good return in Law , but a 
falſe in decd upon Habeas corpus , Coke 9. part. 
99.B. Bags caſe, 9 Hen, 6. 44. for he ought to 
return the matter of fat truly. | 
Tf. he takes Felons goods , where another hath 
them within his Hundred, Nat. br..91.F. for this 
is without warrant. | 
One appears for receiving Felons , the Sheriff Difference 
takes his Goods, -and after he is acquitted, Trefpofi —_ 
lies againſt the Sheriff, for he ought to have ſeized —_—_ 
. themonly, and the other ſhall find Sureties, and 
if .he can find none they ſhall be in the cuſtody of 
his Neighbours, 43 Edw. 3. 24-p1. 1. which is 
in cuſtody of the Law; but where they are taken 
they are not fo. 
. Jt lies againſt one outlawed, Digeſt. br. 7 2. A. Outlaw. 
Mich. 38 & 39 Eliz. Com. Ban. Baniſter againſt 
Treſſel, No. Lib. Intra. 248. A. for though an 
Outlawed perſon is not protected by the Law, yet 
hemay be puniſhed by the Law for wronging a- 
nother, clic it might be miſchievous. 


0s Treſpaſs. 


For what matters Treſfpaſi lies, viz.” for doing of 
wrong to the dammage of another; 1. touching 
Inheritance : 2. touching Chattels : 3. tonching 
the Body. | ” 67 "4 


of Tahe. The Plaintiff. ought to ſhew the Town where | 
ritance, the Inheritance corporate lies, concerning which : 
the Treſfpaſi is brought 3 for otherwiſe there can be | 
Note. novenue to try the Iſſue, Trin. 9 Fac. Ban. Luke | 
verſus Sampter. | 


Of a ' . -Quarevie armis caſirum ipſius E apud D, fre- 
3 Caſtle. pit, ec. Regiſt.orig.106.B. 
b. / Of a Treſpsſi tor the breaking of a houſe, Nat. br, $7, | 


Meſſuage. D. 88. A. Regiſt. Orig-94-A.the Count, No. Lib, | 
Intr.653.C. ſea,7. = 2 
Of breaking a houſe, and .the Count was of | 
a Church'by a perſon, and good, for the Church ! 
is a Houle, viz. Domus Dei, 8 Hen.6.9. ; 
Of breaking a Houſe,and burning the Timber, * 
Regiſt. orig. 94.Þ. | 
Of the burning of a Houſe, Regift. orig, 110.4. 
Nat br, 88.N. the Count, Lib. Intra. 607,C, &B, 
This is Felony by the Law, and puniſhable by Þ} 
death : Ergo quere, whether Treſþaſt lies. I 
For breaking the Door, and Windows of the 
houſe, Regiſt. orig.99. A. Nat.br.92.D. | 
-* Mill” For breaking the Head of a Mill, Regiſt. 96.4. 
| Nat. br. 88.M, viz. of the Mill-pond. 
Pigeon- .._ Forbreaking a Pigeon-houſe, Regiſt. orig. 104+ 
houſe. B, 10 Hen.6. 19. A. Fhis is alſo Felony, if it 
_ bewith intent totuke the Pigeons. 


Fos 


| Treſpaſs. Wy 73 
For breaking ny Cloſe the Vrit may be with a 
eoptinuands, at. br. 92. L. the Count, Lib; 
tra.647.D. -ſeltx. TO A. Seti:6. LibIptra. 6id: 
A. ſedi. 1. viz. of a Treſpaſs committed ſuch a 
day, and continiied diverſis vicibys till fuch a; time 
Afterwards: 
| For breaking 'a Cloſe; the count was of a 
Conical + for that is.4 Cloſe; begauſe inclo- 
beg, 8 Hep, 6. 9: Þ1:20. and for digging in it, 
. orig:94: 4. 2 Rich. 2. Bart 237: Nat. br. 

go go:K. ©. who ſhall bring it, whether the 
Pariſhioners or Churchwardens, or "the Parſon or 
Vicar: 
'- The Count, No:Lib. Intra; 661, D. Sed. 12: 
Libatrs,6:2.B: Sefi.r. 646.C. 

For digging my Gravel; the Count, Lib. Intr6. 
/646.C. Sef;2; 

For digging in my Land ; Coke 9. part. 12. A 
7 Hen.4.11. 

For digging i r my Minc, and carrying it away, 


"Fora ftorig.t04.B. 43 Edw. 3.35: p1.53. 
or di gging in my Quarrey, Regiſt. orig. 105; 

A..and carrying the Stones away: 

1 or hindring working in my Mine, Regiſt. orig. 
i04-A. inthe digging of Lead, Coles, &c: 

For breaking tay Bridge, Regift.ovig. 106.4: or 
a Bridge, which'I am bound to maintain ratione 
tenire, or otherwile. 

Upon 8 Hen: 6: cap. 9. the Writ may be vi & 
armis, without ſhewing che entry of che Defen- 
dant congealable, 34 Hen. 6.26, pl: 14. becauſe 
the Action is grounded on the Statute. 

It was brovght upon a Diflcilin and Detainer 
with forec; although that the Statute is with 
K e ! 


Meadow. 


Wood bu 


Treſpaſs: 


Thi disjunRive,'6 Hen.7.12. 10 Edw, 4.11 91.35. 
viz, of a. Difſeilin or Detainer by force 3 for the | 
word Or is ſometime uſed 'copulative as well as 


disjunQive. 


7 


It lies upon an entry with force, although the 
entry be congealable, 9 Hen. 6. 19. becauſe force 
is forbidden by that Statute. 

"Upon 5 Rich.2.cap.7. the Writ needs not men- 
tion what Lands certain, 4 Edw. 4. 18. pl. 35. 5 


' Edw. 4.26. 4. (or the Statute doth not dirct 


it.” | | | 
Tr ſhall not be vi & armis , without ſhewing |} 


that the entry was congealable, 34 Hex. 6.26. pl. 
4. for it jt were not congealable, it is ſuppoſed to 
be vi & armis.” 


Tf theentry be ſuppoſed in A andB, whereB | 


is a Hamlet of A; yet good , becauſe dammages 
is only to be recovered, 5 Edw. 4.8. and not the 
Land, and fo the place is not much material. 

For breaking of my Bank, by which my Mca- 
dow is drowned, Regift.106.B. Coke 9.part.50.B. 
Nat.br.88.L. © 

For digging my Meadow, Coke 9. part. 12. A. 
7 Hen, 4. 11, for thereby the grals is ſpoiled. 

For entring his Wood, and taking away an 
Atry of Hawks, Kegiſft. orig.96.B.: 110. B. Nat. 


br.86.L. 22 Hen. 6.59. Nat. br. 89. K. forthe | | 


Owner of the Wood hath a property in the | 
. OE 
For cutting his Trees, Regiſt. orig. 110, A, Nat. 
br. 98.K. 10 Edw 4.2. pl. 5. 
For pulling up his Trees by the Roots, Regiff, |? 
orig. 95.B, for that is utter defiraQion of them. {| 


For 


Treſpaſs. 435 
For pulling up of young Trees \Regiſt.orig.95 A. | 
for in time they might amount. to profit. - 
.. For cating ap his blades of Graſs, and prings 
of his young Wood, Nat.br.$7.K. for this ſpoils 
' the Copice. 
For breaking his Park, Regiſt. .orig. 96.4. 109. Park." 
B. 110:4: Natbr.87:4. 46 Edw.3.12. 18 Edw. - 
4-14- pb. 12.) Nat.br.g8.B. 6 Edw, 4 Dyer 7.. pt. 
37- for thereby che . is. endangered to loſe his 
Deer, and is put to charge to repair his Fence: 
For entring his Park; 20 Hen. 6:37.pl. 7. | 
De malefafiiribus in Parcir , upon the Statute, Treſpaſs 4 
21 Edvw. x. Regiſt orig.111.B. _ - uponthe 
\.. The Count, Lib.Intra.650.D:Sed.4. -  Searute, 
._ Upon the Statute of Wejtm. 2. cap. 28. 7 Eliz. 
Dyer 238. pl. 34. for the King. _. 
The Count, Lib. Iatra, 652.4. Seftg. © 
: Upon Weſtm. I, cap. 20. withinthe year , Nat: 
| r:67.D. : 
The Granteeof the herbage of a Foreſt ſhall Foreſt, 
have Treſpaſs , quare clauſum fregit , againſt any 
that takes the graſs, 11 Eliz. Dyer 235. pl. 40. in 
reſpec nf his intereſt, by virtue of his grant. 
For entrivg his Chaſe, 42 Edw, 3.2. pl.8. 43 Chaſe; 
Eaw, 3. fol.8. pl: 23. 43 Edw. 3.8. pt 23, 
thereby his game is diſturbed, 
He needs not ſhew how he came to the Chaſe, 
42 Edw. 3.2. pl.8. 43 Edw. 3, 8. pl. 23. for 
the Title of the Chaſe, ic may be, will not come 
in queſtion, | 
For hunting in his Chaſe , the Count, Lib. 
Intra. 650. C., Sef.t. hunting, and diſturbing his 
game: : 
| Les For 


Pond. 


Warren. 


Tithes. 
"®: om the Ninth part, No.Lib. Intro. 686. C, Sef. 


-* A&B. 109. in fine, Nat br. $7.G. 89.8, 


Treſpaſs. 


--- For fiſhing in his pond, Koh orig. 95. B. Nar. 
by. 87.4. and taKki 


For breakit Gag bis Fi , by which the water and 


fiſh went out, Net br.$7. L. 
For carrying away his Tithes, being ſevered / 


33. 'the Count; Ne. Lib. Intr.678, B, & C. vide 
Stat. 2 Edv. 6.” But before this Statute an Aion 


of Trefpoſi lay at the Common Law. 


For hindring the Parſon to carry away his 
Tithes , Regift: orig. 105» A. for thereby he is 


+ Jkthnthed in his lols of time, beſides what other 
. . lo might befal. 


For cuttibg his Trees, where one had the Land 
and the other 'che- Trees, Crooke 12 Hen.7. 16. B. 
PV aviſour , Coke 8- part. 137. B, Barriygtons caſe, 
Coke 11; part. -49. B. Lyſfores caſe, and he thathad 
the Land cuts the Trees. | 

| Forfiſhing in his ſevered water, Regiſt. orig.96. 


The Count, Lib.Intra.666.4. 
For hindring his free Fiſhing, Regiftig5.B, Not. 


[ br.88.G. 


1t is ſevered Fiſhing,, that a man hathiin his 


| own Land, and free'in the Land of another , 127 


Ede. 4.7. pt. 5. per 2 Juſtices. 
For entring his Warren, Repift, oreg.93 .B.96. B, 


109.B.1t0.A. Nat:brB6.M. 5 Hen.7.10.B. 3 
Hen. 6.55.B. 34 Hen:6.20. pl.g. Nat: br. $9. K. 
to take, deſtroy, or diſturb his game. 

The Writ ſhall not ſay Lepores ſos, becauſe he 
hath not aproperty in thera, 3 Hens. $5.21. '34- 
Regiſt orig, 10g. B, 96.B, we 

n 
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Treſpaſs. * o03/ -<0 
A And for this cauſe he ſhall not Gy pretis,, or _ 1 
3 «#4 valentian,s Eqdw.4.5: 21,16. Lakin; butleave 
}F ic tc the Jury toconfider of the dammages, .... 
The Count, Lih.Iatr.650.C. SeQ,z,z. . 
For breaking his Warren,and carrying away his 
Canies, 5 Edw.53 $4 Ro ne 
2 Fo taking away, his Swans, Coke 7-port. 16,17, Swans. 
» Hen. 6. 27. + - WE ES | 
- # For diſturbing him ta take. toll. in a Fair. ox Tol- 
Market, or Othes Dinars Boggs Fe 3621 4+ Nev 
P09 I,Vs 443-1 | 
But if he be diſturbed in a Market or Fair, he 
ought to ſhew the place, 2 Edw. 3.32, pl. g. be- 
cauſe it is travorlable. oh A * 
A, Fn, take toll of Neem thug ure Toll- 
©<, it lies, 41 Ear. 3424-pl.17.. 44. Edw. 3420, 
pln 6. vid, antea. for this is encroaching upon the 
priviledge of another to his dammage, +. 
_ For taking a Wreck of the Sea,Regiſt.orig. 103. Wreek- 
A. 5 Edw.3, 174-1. 91. without beithre, Natebr.. 
94D, for he who claims the right igic, ought to 
ſeize it, that the right may come in queſtion, if it 
be difputable. 3 EE 
For taking a Waif, Regiſt. orig. 100, A,B. with- waif, 
out ſciſure, Not.r.g1.B, for the ſame reaſon,as it 
ſeems. | 
But quere, 16 Eliz. Dyer 338. pl. 40. for the 
21 Edw.4.16. pl. 7. it ſeems he may not. ©. : 
For taking an Eſtray, Regiſt. orig. 100. B. the Eftray: 
Count, Lib.Jatr.638.B. ſed. 1. Gs 
Without fziſyre, Nat.br.91.B, as before. 
Tamen quere , for the 12 Hen. 8. I0.C contra, 


 gugreg0Hlen.g.1, Q&. 
wy, Ee 3 _ 
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4 435 | Treſpale.. 
"The Count, Lib.Intra. 638. B, Sed. 1, is with- 
out ſeizure, and by that, it ſcerns, there needs no 
ſeizure. '©. 
| Felons . , For taking Felons goods, Regitt. orig. 101. A, 
goods, "which belong not to him. 
| Felons goods within a Handred , where the 
©" Lord hath Felons:goods , if: the Sheriff takes 
.. ... them, the Lord ſhall have Treſpafi, Nat.br.91.F. 
| Oy for the Sheriff hath no warrant to take them. 
Fair or 'For diſturbing a Fair or Market,Regiſt.orig.103. 
Market. 4, &- B. for this is to the prejudice of the'Lord 
thereof, & 
Frank- For breaking and thindring of - the Foldage of 
foldage. the Lord, Regiſt orig 103.4. Nat.brgr.H. 
Chattets ©  Competit etiam Domins alioindiretia, perm 
' ſua interfuit non 'caruiſſe ſervitiis * fomulorum , 
operibus JOG: O bujuſ" modi , 'Bracton Lib. 3o 
7 fol. 115A. 

For taking *away his Son ond; Heir, and mar- 
rying him, Nat.br.go.H. 29 Afize 35: 3 Eaw. 
t2.B. Danby, 21 Hen.6.14.pl 2g. Nat. br.143Re 
for this is to the prejudice of 'his Family. 

. © The Writis, qugre filium & heredem , and yer 
' he is not heir daring his life, 8 Exw. : 7% Treſpaſ 
235. The Law intends it is meant, filium & he- 
redem ſyum apparentem, 
Daughter. For taking away his Daughter , and marrying 
© her, Regiſt. orig. 98. B. for thereby he loſeth his 
. .- Fatherly intereſt in his Child; © - © 
Heir, Regiſt,orig. 99. A. Coke 3e part. 38, Rat- 
diff, caſe, 12 Hen. 4. 16. pl. 9. Conſang uinenm & 
beredem fuum rapuit, Nat.br.143. R. 30 Eaw.3. 


6. pl. 7. O&- fol.16. pl. 19. 
And 


Sen. 


- 
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WAY 
— And needs. not © meptfon that he.is wichin 3 
becauſe he. ſhall have his marriage, &c.' 32 Ede 
3: Gard 32; behe withio Age, ar note -. _;, - 

For taking'away a woman eu bon; {ui ; upon 
the Statute of Weſtm.2.cap34. "Nat. br 
Eadw.3.208.pl.2. 14 Hen.6,2. plgrabes EN 
Lib.Intra.662.C. ſeit. **© 

And this lies, although they arc "Jivorced, hee 
fore the Aion brought, if the "Treſpaſt was 
before, and, alſo: in reſpc& of, the goods LED 
away, which belong to the. _Husband notwith- 
Qapding cþ the diyorce,43 Edw:3-23, Pl.15 4 Aﬀpze 
ph. 13. 

For AMault, Batcery,and Wewbogths Cojne, 
Liþ.Intra. 668. C. Sect.4. : - 

For Impriſonment\ Hf; fingb! made,s Keg, 3 
209. pl. 2 ...:. 
'. For threatping my Servant, por, qab4: Ferui; m 
amiſit, Regiſt.orig.94-B. fox there is ls Apparent une 
mage. 


-tainer; for the Law ſuppoſeth it,, and if hg.be 
not” retained he may plead 10# "tulp. 21 Hey. 6. 
31: þ1.18. 22 Hen.6:430.B, &:43,B: 31 Hen:6.12. 
ph. 2. 

© Affault and Battery of his Servant,- per qu14 
| Servitium amiſit, Regilt, orig. 102, A; Nat.br,g4.l. 
:- The Count, Lib. Iutra.613.B., Sect,1g. 674. f 
Poet he ought to. [ay by which he-loſt his OY 
vice, Coke g; part. 113. A. 18 Edm;4. 27. PLA 
2 Hen.q.12. pt. 49. 20 Hen.6, 14. ad there. jt ar 
quod Servitinm amiſit,and good: withgut this word 
[per], for qued implies it without per 3 he beat 
him that he loſt his Service. 


Ee 4 Battery 


.. The Phintiff necds not coulit_ upon, the Re- pi 


Woman. 5 


. £2<1Y6 LS 
— 4 l 


Battery. - 


y i Ye 
Impruon- 


Fo M1 


"Battery, hi & quod, 
ig ep i lies, jor 7 py ec nt ” 

If the Cotint be not per quod ok aniifit, 

" ai gh OL Le ny pals for api ; yet 
eyer eds I 7FLpt1 
Crooke ;" for : TOO nd damih 7 es by the RY 

Phanriffs hewing | 


: >.< 
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r enticing ry Servant to dep; { Thepu le 
te RW os gpon che 7k 4: 3+ 
is . fox Rect is. but arm in the caſe, as'all 
eaſes do1 
appren- ** For taking away: is Apprentige, - ReZif. ory. 
_— he; per. quod, 9. whe her bes need "to 
1022" counts, for if Til is fe Gantt hs 


Priſoner. - _ Fora Goaler for taking awa Ft bones, Re- 
ak eff: rie.104-4. 4 Ediv. LE-We Hy anten, 

Capare., " For takin his Captive from , Reg? har to orig. 

95 A. 102. B:Na. br. 88. 4." pptive, 

| whether one taken! in this was 

Chartels $i quis % Fi. ordine 1 non ob Teak cit Han 


omg greſfionen, on Lib. 4. for the 
LEY requires regularity” ar 5 alter [7 doing of / 
'things. F* 
Trefpaſs- qitath Avtris ch, & hhextt, Reg 1 
orig. 97.B. | 
Ef Cunt, Lib. Patra. 628, B, $48.4, 970. B, 
ſei. ; | 


Note, for live Carib! the Writ af be copit ON 
[un ir, Nat. br. 88. B. 21 Hia.6:30. ply. 12 
YH. B. if dead cepit & aſp. ortavi.-' | 
"Ah rhe <Iie for live Cat el ſhall 'be Averiz 1 
i Ly khew the thing in certain, 21 Hh. & 3s |} 


Y is 87 
And 


TPeſpage. - , 
Andi iff wr timg tiers. or :alive'z it is not | 
macrial EE te ng a9 ſox ad vaton- 

#igm, 'Nar. br: $8. Ls alive $f it fecms ſe 


ſow be vii, if 5p valentian:.” 


away: his Boas, Rrgift. og, x10, Is 
_B. 
bas  Forcculing ot tredarantd Rex. hg x10. Oxen. 


For caking avay his MaGif, Coke 7 porn 1% Maſtiff, 
A. 13 Fon; 8: 3." Regiſt origi 109.14 bur he 
ſhall not fay pretiz, or pet valtentiam,; beewaſe: a 
Dogis not s Marketable creature -[h6upls yalua- << 
ble ro-che Ovones,” T2 Hen 5. (47 Bos; Roxie 


ex," 


fe 13 rORA, os 

'Fot ta ls Qipens; cho Writwak bovis Capans. | 
Fa catalls; 4 T52 17 Ed. 3. 41;:pl. T9. for 
they #6/gencral words, aud extend ag al mupncr 


of pbods proprietory whathbever; tt 7 
{- For taking away his Conjes out of his Claſs: Conics, 
the Wit tailbe ſlidt,, Nat br. 87.4. Repihft, ord: 
Blz62; 4. for the Owner of the: Clos hath a _-..;1 
4 ropary in ehiers'" Ieert, if - not” tame Co- 
| - n edj (© i 
1] © Soif} iebeing Park, Regiſt. 1B: beceuſs he 
FF hatha property 1 in the ome, in relpech. of 'the 
xitloſure, © * 
- Blitif it be ſo# ditrich info his Watith, and 
takin his Conies, he ſhall not fay ſos, for ht 
| th thei dut ratrone privitegis ; vice of hunting 
þ Ds 3 Fleht 6-55.-f1. 34: Reg "ht. og .1t6. A; . 
; Coke 7. part, neither thall he: clark of the 
T vices Elep.qe 5. 2. 16, Lakin. Atert di fe | 
þ Frevvew: | wy _ 


g'® 4 
s r | 
© Ws 
>, 


Deer. 


Hawks, 


N F1 
= 1 
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Treſpaſs. 


The Writ was, . Quore Werrennam intravit, & | 1 
euticulos cepit' & aſportavis, without ſaying ih. ; 


dem, and yet good, 43 Edw.3. 13. pl. 7. for 
it ſhall be intended that he took.them there where 


| he entred; for the ConjunRion Ee couples all to. | 


IK. 

If Cones go out of a Warren, any may kill 
"them in his own Land, and no Aion lies, Coke 
;- F. part "1 .43\Edw. 3. 13-' pl.7. For they can- 
not. be faid..to;have animuys. reneriendi, and . fo 
the, property.is gone. .. - 

- Deer if they. be tame, he ſhall ay frm: -bue 
then he ought to. ſhew that .the - were. tame, 43 
Edw. 3. 24, -pl.2. For if he de 

- It ſhall not be / intended that-they were tame 3; for 
tame Deer is but a rarity, : and. not uſual. 

But if.it bci.in a Park or. Chaſe, he ſhall. "not 
fay ſua, becauſe he hath them; but ratione privi- 
. ) legii, viz, of theplace, where they are fo. long as 
he can keep them there, which: is :uncertain- 

For taking away young Hawks, he ſhall. fy 
ſnor, becauſe he hath a-property. poſſeſſpry: in 


pleaſed, Coke: 7.. part. Regift, arig.. 93: B. 196. B 
ITO. B, Nat.br. 8g 

So if they be as ve Hawks, hae is, FULN 
nc tare..or- managed, which. were wild be- 
ore. 


Nat. br. 87. M, the Count , No. Lih, intra. $66, 
B. ſe8. 15. Lib. intza. 632. D. 
For his Sheep taken away, Regiſt. orig. 140-B. 
For taking his Fiſh, this is good, although 
the Count be of a hundred Fiſhes , becauſe thi . 
. wor 


clare generally, | 


| :: 
S 
[ 
2 


ws | 


them ; for he might have taken them when he "Y 


8 


For taking ay away 2 Horſe,.. Regif. orig. 95; wy 4 
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Treſpaſs. 43 
word Piſcisr, eff nomen colleiioum , 4 Hea, 6. rt. 
Coke. 5. part 35.21 Hen 6.39. and comprehends 
any number, as well as one Fiſh. : | 

But the Count ought to ſhew the nature and 
number of the Fiſhes particularly, Coke 5. pare 
35: 31 Hen. 6.39. though the Writ be general, 
that the dammage may be known. * __ 
De tanro ſuo libero, Regiſt, orig. 109. A, _ _ h 

Oves fngatax per quod morierunt , Lib. intra. + fager ng 
616. B. ſed. 1. Nat. br. 8g, L. Regiſt. orig. 97. 

Porcos fugatos, per quod interierunt, Regiſt, orig, Hogs. 
97. A, Nat. br. 89. L. bs 

© There he'ſhatl' Gay che price, where he de-. Capta, fi 
clares of a taking, becauſe Cepjt implies that he'&4tz & 
had gained a property 3 but it is otherwiſe, if this *241c4t4e 
word be put out, x Hen. 5.3, 4 

But Regiſt, orig, 97. B. fuir, Cepit & abduxit, | 
without ſhewing' the price of ' them, and good, 
becauſe it may be he'was ſcifed of the Cattel). 

Cepit in 5. & Viterfecit at W, eontra pacem , Capta &v 
&c. is nought, becauſe Cepit implies a property , #nterfecta, 
and then contre pacem is not good for he might 
kill chem, if they were his own, 27 Aﬀize 64. 

"Averia ad loca incegnita fugata, upon the Stat, Diſtrita. 
of Marlebridge, cap. 4. Regiſt. orig.' 97. 4. 102, | 
A. 30 Aſize, 38. Nat. br. 8g. N. © wy 
De Com. in com. & ibidem impareata, upon the. 

Stat. of Marlebridge, cap. 4. Weſtm.' 1. cap. 16. 
10 2 Marie, cap. 12. kegiſt, orig. '97. 'B. 1 


Eliz. Dyer. 168. pl. 20. 2 Eliz.'Dyer , 177. pls 


32. Nat. br. 89. P, 


* And there are two cauſes of bripging this A- 


4, [ ' . $ v d 0 ! » M 
c all * of 


'— Treſpaſs. 
cannot be replevied, -22 Edw.. 4. 11. \ Fox ha'l 
might loſe his Carte, and have no. remedy, if. he 
might not have this Action of SA 

ote, upon thele caſes upon the Statute, the 
Writ ſhall not be general, bur ſpecial, ypon. the 


' Statute, 43 Edw. 3. 30s ph. I6 as it is uſual i in 
all other FLAT like caſes. 


v$3z+..4.45 


The ARjon was of a Cow, the Count, Lib. 


- \ #8tr@, 464. C. Pound, 


For Marlebridge, cap, 4- faith diſtritiones, but 
notupon 1 & 2 Marie, cap. 12. for the Statute 


. faith Catte], and upon the ſecond branch it lies 
well, becauſe itis there Cattel os Goods, 


The Count.was of taking in one County, Eliz, 


| | Dyer, 168. pI, 20s 


In this AGion the place of the taking is materi» 


| al, becauſe the tance the place of impound 


ing ales the offence, 7 7 Elis. Dyer. 238. pl. 33. 
ut if Land in one County be held of a Mans 
rior in another County , the, Diſtreſs belongs to 


- the Mannor, and may be- impounded there in the 
"Loxds Pound, bur 6. 3. þl..9. 30 Edw. 3. 6, 


Com, 204. B, 14 Edw. 3.275, 22 Ed. 4. 11, 
- wi 3» Avowry, 242. Crooks 18 Hen, 7.50» 


Pi the diſtreGs be put. in ſ:yeral Pounds within 
the fame County ,- this is out: of .the Statute , 
unkeſs they are Pur | in bed Franchiſes, other- 
wiſe the party, needs not put in ſeveral Reple-, 
"_ Mich, 3 Ck 3 Eliz, Partridges caſe, per 

Anderſon on; it is but as :one impound: 

ing: 
| _ lies for Averia diftricta extra fedum, 
pon Mrcbridges, cap. 15. I eſte, 1, cap. 16. fer 
_+ 7 


1 - 


E.. Treſpaſs: 
3 vicul: Cleri, caps 9, Regiſt. orig. 97. B. Coke. 8. 
7 part 60. B, Nat.br. go. A. | 

-.. Note, Non dicitur ſimul in uno brevi Regia 
7 via & extra fadum; for there ſhould be two 

'T Writs, Regiſt. orig. 97. B. innots. 

i. 1s communi firato upon Marlebridge, cap. 15. 
Regiſt. orrg. 97. B. although that it be within his 
fee, 17 Edw. 3. 43. pl. 31. Treſpaſs lies. ©. 
whether a common ſtreet or way be within the 
Lords fee properly , though it He within his 
Mannor. | 

This Writ is contra pacem, becaule againſi the 

Statute, and not vi & armis, 17 Edw. 3. 1. þl. 

2, ©. For it isnot againſt the common Law. 
For exc<flive diftrels upon the Statute of Marl- 

bridge, cap. 4. Treſpaſs lies. 

 Mveria diſirifia per Balliunm 101 jurat. upon 

Weſtm.1. cap.17. | 

Averia Carnce upon the Statute , 21 Edw. 1. 

Regiſt. orig. 97. B. Nat. br. 90. B. 14 Eliz, 

Dyer. 312. 1.86. | 
The Writ is coxtrs pavem, and not vi & armis, 

17 Edw, 3. 1. pl. 2. becauſe upon the Sta- 

tate. | L009 | 
The'Count needs not ſhew that the Diſtreſs 

ſhould -be reaſonable , but ſhall fay :generally , 
contra formam Satuti, 14 Eliz ' 312. pl. $6. 
} For that implies |itis unreaſonable. 

L This Acionlies> although. that agreement be 
. made, 4 Edw.3. 1. pl. 2. For the Statute cannot 
be diſpenſed with by the agreement of the par- 

tics. 
' ; Oves difirifias upon Statute 21 Edw. 3. Bra- 
Gon, fol. 217. Rogiſt, orig. 97. B. Nat. by. 90s - 
| | ut 


Impercata 
Catalia. 


Percuſſa 
Catalla. 


1 2M Torſe Pe 
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Chattels 
dead. 
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| Catalla ad valentiam, 21 Hen, 6, 39-pl.5.: 


Treſpaſs. 


elſe he ſhould be without remedy. I 
Catalla diftrifia quonſque finem. fecit , Nat. 6, 
87.C. The Law hates fraud and violence. 

Averia impercats, per quod terra remanſit in- 
cults, Nat. br. 88, 7. viz. Bcafis of the Plough, 
which is againſt the common good. 

Equo impercato & mortuo ſine alimento, Regiſt. 
orig. 94-B. This muſt be of a privatc impound- 
ing, or in a Pound cloſe. 

For if they die in a Pound: overt, the party 
had no remedy , 46. Edw. 3.3. ol. 4: For he |} 
might have come to feed them. 

But if it be a Pound cloſe, he ſball have tref- 


_ paſs,46 Edw. 3.3. if the Catte] die ; : for he could 


not come to feed them. 

Equo percuſſo, the Count, Lib. intra. 614. 4. 
ſed. 22. 

Equo percuſſo per quod the Maſter is hurt, Re- * 
gift. orig. 96. B. Nat. br. 89. E, &. whether a 
double Action lies not. .: 

Oves touſas, Regiſt. orig. 96. 4. Nat. br. 88.0 

Brafion, Lib.3. fol. 102. B. Si quis rem mobi- 
lem vendicaverit ex quacunque cauſa ablatam, vel 
commodatam, debet in AGione ſua definire preti- 
um, & ſic proponere adionem ſuam , quia ite 2 


quo res: petitur non tenetur precite ad rem reſtitu- Þ} 


endam, ſed ſub disjunilione, vel. ad rem, vel ad 


pretinm. The cauſe why the value muſt be cx- 


preſſed, is here (hewed. 
The. Writ for dead Catte], (hall be Bona e 


" But 


But if there benot other Cattel on the Land, 3 F 
At the day that the Lord comes to diſtrain, he A 
; may diftrain the Sheep, 29 Edw. 3. 16: pl: 48. Y 


"mM Treſpaſs. | 447 7 

' But if it be but one thing , it ſhall not be | 
Bona & Catalla , 22 Edw. 4. 12: pl-32. 

- But ſhall name the thing ic ſelf, Crooks 12 
He#. 7:35 pf. 1. 

The Writ for dead. Cattel ſhall - be Ge 
aſportavit, ad valent. Nat. br. 88. B. 21 Hen, 6. 
39. pl. 5. For live Cattcl cepit & abdaxit pre- 
vii. . 
Wool diſirained. until C and D oblige them- - 
ſelves to make deliverance, 43 Edw.3. 5 pL. 18. w an _ 
theWritis 1. Vie armis, and good. 2. Ad dam- 
pum, &c. 3. The value is not ſhewed, yet 
good, becauſe it is not in demand. 

Arreſted quonſque commedum perdidit, &c. Re- 
giſt. orig. 102. A. 105. A. 

Argentum cepit & aſportavit. Regiſt. orig. x08, Capta & 
B. 110. A. Nat, br. 87. M. 34 Hen, 6.10. pl. 21. afercaths 
: Edw, 4. 26. ſhall not fay pretet, Regift. - orig. 102. 

B. 108. B, 

For the Mone comprehends the value, 46 
Edw. 3.16, pl. bo: per Moubray. 46 Edw. 3, _ Te 

I. 1, 
? For Money out of a Cheft, the Count, Lib. 
intra. 614. A. ſed. 1. 

Auri tot Florenos, there it ſhall be faid pretit, 
Regiſt. orig. 102. B, ' becauſe they are outlandiſh 
Coin, and not current in England. | 

Bona capta & aſportata, the Count, Lib. intra. 
615. D. ſed. 3.681.C.ſed.3. 

If one puts his goods in my houſe , ond I will 
. not deliver them , Treſpaſs lies not , but a deti- 
nue.© for it was his folly to put them there, Mich. 

40 & 41 Elis. com. Ban. Briton verſus the Coun- 


tels of Sbrewibury , but if I remove them, or 
| | {cize 


mn & ties FR tlien I do ltd. | 
: ſort diſpale .of them. - F 
Coles .; Curbones maritions. d/pentar Ragi _ 94:4 } 
| Nat. br. $7. B. I: 
P. &.  \Carvcan O&:s ape. 
A ": | The Count, Tod tute, —_ j 7; fag. I, | 
= . - Cundicatt cayr.. d.caria. myo: Wieitrg: Us. vp; 
5 wi I, Regiſt, orig. 98. A. 
| __ For taking. may Wekings ina Box, Rog orig, 
 470.B.106B, 
The Count, Libcantrs. 646; B; ſed: 1 
; Fortakingaway Deeds, Minuments and: Wei- 
tings, Regi(t. onag. 111A. | 
3 . Far )bcaking open a .Gheſt, and wking away 
* Deeds, 36 Hen. 6. 26..pl..36. 
. For taking-awayaCheſt, Ragit. :0ng, x10. B; 
Hay. _  For.caklngaway Hay,. Regilt. erig. 102. B. 
' Com: . For taking away Fnarentans the Writ was | 
Bona & Catala, and good , 46 Edw; 3: 46. .p!. 
4-74 Uſe Eor Framentam is Gatrcls: | | 
Timber. . Timber and Wood o8þt-: & afþor f5; ahe: Count, 
h Lib, intra. 676. A. ſed: 7. 
— Ship. Navem 0apt:& alidaJ. Regiſt: orig::95. A103. 
B. Nat. br. 87. I. vis. intracarpus Compone, and 
not ſuper altem mare. 
 Navem capt. ad faciend.ccariag. upon the. Statute 
of —— wp _ r. Regiſt. orig..95. As Nat. br. 
| 90 C. 
Obl jeat- Scriptum obligattrinns delivered in nature of 
- ON. an Acquittance , yg Hen. 4. 2. 1 Hen. 7. 14: 3 
| £dv. 3s 724 pl. :1; | 
Will  Teftamentum-abliulit & aſportavit, Regift. orig. 
107-B. 
Coat. Tunicam,ſc. a Coat Autor, 9.Ed#. 4: 14+ _ 
we 


-, : G 
Ons DT « 


hoes: 


Five Tuns of Wine, the Writ was bens & c4- Wikx 
t511s, and good 3 Wine taken and catried away; 
2 Edw. 3. -s. pl: 17. Lib. intra. 684. A.Jed.1. 

The Count 7 intra. 684. A. ſet. 1, 

Veſtimenta, 1 i Hen. 434) pt. ST. 'B. whether e1jgacts; 
he muſi not ſhew what. 

Treſpaſs, Quare fpinas ſues creſcent. cepit & Thorn; 
aſportavit ad valen. ect x[Qq0d; withom wi thodit ſhewing 
the number of Loads ; 8H is is ſpecial, and the 


value reduces it to a certainty, Mich. #5. Fae. 
Ban; Regis, Jones & Wilſon. 
| But ffitbe quaſdam garbas eribici, it 1snot good, » Shocks Y 
for the uncertainty what is meant by Garbes, tn m_ 
7 Jac. Bax. Regis, Fot - ie Fenis « Garb _ be 
Aa or leſs. iq 
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1 Ee Out of the REAe.-, 


7. Parljament. 
2. Ban, Regis. 


S 
by 
= . 
[© |, | 1.Supe-43. Com. Ban. 
= rior. /4. Chancery. 
:£& »' © | by 
& = 5. Exchequer. 
E |= 1, Parliament, the Sheriff in Rediſſeifi n. 
LETT Merton caP. 3- pa 
| TE: Aifizes. 
5 a 2. Oyer & Ter- 
:| : miner. 


$ 3.- Conuſance of 7 1. Village. 
Pleas. ©  Y2.Singleper- 
|, Foreſt. ___ (fon 


z| 
£5. Stannaties- | 
crops ofe-; 1. Tn him and his Succeſſors. 


[ew pre )J2. In him and his Heirs. | 3 
fe ripti- }3. In him and whoſe Eſtate | 
- LON» he hath, 


2. Apgard. 
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Lo trfo"cd 141112 1G iy; London: ; 
” 4: Cuſtom: 


2. Cinque poets: 


| | 3: In any Village: 
1E - Flite. y - - ++ -{ 3+: Pypowders Hin 
| SN. | _- +: :FairorMatket; + 
a }Grant { 5. Common J2;-Marſhalſey ,Goke* 
+5) ofche Right, \.. io part 6g. B:. 
| Ww- 4- Lect. 
IV m.1, 2, cap: 30. upon a Bill of exception: 


Ban. Reg. Harp 02g S084 
9 Richc2: cap: $. He in Reverfion, his. Heirs of - | 
Suecefors ſhall have Etror upon Judgment a=  * 
gain& Tenant for life, &c: and by equity he in 
Remainder. En 
34 Hen. 8. cap. 16. Error upon Judgment before 
the Juſtices in the grand Seſſions in F ales, ſhall 
be redrefſed in Ban. Regis in England , if it be 
in plea rcal or mixt: but for perſonal matters, 
it was to be redreſſed before the Preſident and 
Council in W ales. ISS. 
23 Eliz. cap. 3. Falſe Latine; rafing, interlining; 
miſ-entring of a Warrant of Artorney;orProcla- 
mation, Miſ-return, or not Return of the She- 4 
riff,or fault of form in woads ſhall not be Exror - _ 
in Fine or common Recoverys _ | 4 
27. Eliz. cap. 9. ordains; that this Statute of the 
23 Eliz. cap. 3: extends to Fines and Recove- 
ries in Wales: FtZz 27 


| | 5 Edw. 3. cap-2. Error in Marſhalſcy, Redtcſs it 
| 


mmm ct 


2. Statute Law. 


; a 
Error. 


452. 
| 27 Eliz. cap. 8. Judgment given in Ban. Regis, 


ſhall be redrefled before the Judges of the Com- 
"mon Pleas , and Barons of the Exchequer , 
.-- but then'it ought to be in Debt, Detinue, Ac- 
z:: count, Covenant, Ejedione firme, Treſpaſs , 
A&ion upon the Caſe, and there ſhall be no- 
thing aſſigned in the Juriſdiction of the Court, 
: -- or in forth ina Writ returned, Plaint, Bill, De- 7 
-claration, .Pleading, Proceſs, Verdi, or Pro- 
_ ceedings. bo | | 
4.31 Edw. 3.cap. 12: Error redrefled in the Exche- 
. quer-Chamber before the Chancellor and the 
| Treaſurer, | calling to them the Barons of the 
Exchequer and Juſtices. 
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Rs  . 


couaS___—_ 


2. Statute-Law: 


by 


31 Eliz. cap. 1. Thenot coming of 'the Chancellor . 

' ſhall not make a Diſcontinuance of the Error in 
| the Exchequer-Chamber. | 
1.And for Error therein ſued upon'a Judgment in 
{1 Ban. Regis, three of the Juſtices or Barons may 
.& . adjeurn it, and it ſhall be nodiſContinuance. 


oy 
» Ty > 
bs. by” 
2 hy 
b "2 
£4 by. 
2 8 
Py 9% > 
£3 "a 
Es L- 
" 2 58 
22 98 
"| DRC. 
94 A 
= ARA 
[4 'K 
A by 
+ # 


Bs 

1 \ . . Fn 

> : 
53d 5 6 by 4 % * 
d 
' 4 4 . 
* 
x ; : - p 5 
. - . s 4 * F a —_— 
s 


» 


Error. 
In what Court Error ſball be redreſſed. 


Jacgment given in Bax, Regis in Ireland, Error Dy 
lies in Ban. Regis in England, 15 Edw. 3. Er- ny 
ror 72, 37 Aſfize pl. 7. 5 Edw. 2. Error 8g, 36 out of the 
Aſſize, 5. Nat. br. 22. E. Coke 7. part 18, Calvins _— 
A. caſe. | —_— 

But not. upon a Judgment given in another - _ 
Court in Ireland, 5 Edw.2. Error 89. Nat. br. 1 
22 E. but they ſball be, as it ſeems, reverſed in 
the Kings Bench there, if they be erroneous, and. 
not trouble the Kings Bench here. T0 

Erroneous Judgment in Wales ſhall not be re- wales." 
dreſſed in Ban. Regis in England, becauſe Wales Dodde- 
was not parcel of the Crown of England, 27 Hen- ridge, Rs 6 
7. 33+ pl. 32. but a Principality ot it ſelf belong- ,4, hn. » 
ing to the Crown. fol. 18. 

But Croocke 11 Hen. 8. 202. pl. 19. e contra. | 
for there it is ſaid it is parcel of England. Q. 

But in Parliament this ought to be reverſed, 19. 
Hen. 6. 12. Aſcue. ; | 

And al(ſo before Juſtices itinerant there, 19 
Hen. 6. 12, Newton, viz.in Wales. 

Bart at this day Judgment given at the Grand 
Seſſions in Waler in a plea real or mixt , ſhall 

Ff 3 be 


? 


Error, 


be redreſſed in ban. regis in England. per Statute 
34 Hen.s 8. oof «26. 


'* But in 
the” ut in plex of the Council in ales by Bill eXx- 
hjbited before him. 
But Judgments gi Yap inthe Aſﬀizes in Wales 
cannot be redreſſed in Com.” Ban. here, 8 Eliz. 
Dyer. 250. 87. 
Erroneous Judgment given in the Iſle of Mas, 
may not be redreffed*in Engiand, becauſe itis not 
; parcel of England , Crooke Tx Hen, 8. 202, pt. 
T9. 
© Upon a Judgment given: in how: regs, Lirvos lies 


; irik m the fame Court per Commion Law, if it be'upbn 


Court | Error- in - Proces, or default of Clerks, Nat br. 


uperior, 


as Parlia- 15. 


211. 7 Hen. 6. 28. p1.32. 19 Hen. 6. 2. pl.2. 
Edv. 4. 7. & 8. 3 Elis. Dyer 196. pl. 39. 


| ment, Bax, 27 Hen. 8. 15. B. Knightley. 


Regis 


But if it be Error in Law, which is the fault 
of the Juſtices, it ſhall not be redrefſcd but by 
Parliament per Common Law, Nat. br. 21.7. 


- 0 Edw.4.3. 3 Eliz. Dyer 196. pl. 39. & 201. 


pl. 64. 23 Eliz. Dyer 374. p#: 19. 27 Hem. 8. 25. 


B. Fitz- James. For they hall not reyerſe their 
pwn Judgments. - | 
But Erxox in proceſs or Jefaultof Clerks onght 
fo be reverſed in the fame Ferm,*or otherwiſe if 
lies not in the ſame Court, as it ſeems by the Ju- 
1 Wh 7: Jace ben. "er, Prowfe & 8 keyn- 
wer. ©. 
But one cafe was Mich. 41 & 42 Eliz. Rot. 
$39. which is a rule that Error lies in another 
exm upon Erroxin Proceſs, when' the party can- | 


pot haye Error in the Exchequer Chamber. 


6%." Ks & v-4 
| But 


perfonal ie hall - he redrefled before 1 | 


Error. 


by: the Stat. of 27 Eliz. cap. $. if Jude- 

given'in be#. regis,” upon a Suitconimetn- 

_ _— the Writ of Error lies in the Exche- 

.. quer-Chainber:, before the Tuſftices of 'the. Com- 

mon Ban. and Barons of-. the - Exchequer, -orfix 

of then, Coke 3. part 7. B. 4. part 53 & 86. 4. 
5 part 18. B. 28. A.43. A. 97. B- 

But then it ought to be in Debt, Decinue;; Ar 
count, Covenant, EjeGione firme, Treſpaſs: upon 
thecaſe, and no other Actions, for the Stat. ſhall 
Not be largely expounded. 

And 3l{o nothing ſhall be aſſigned for Error fn 
the juriſdiction of the Court , or form: of the 
Writ, Return, Plaint, Bill, Declaration, Plead- 
ings, Proceſs, Verdid, Or Proceedings ; but on- 
ly in'matter in Law. 

And alſo a Writ of Error lies upon this in 
Parliament, viz. upon a judgment given in the 
Kings Bench. 

Iudgment given in Chancery . according, to 
the Common Law, that is, on the Petty-bag tide, 
ſhall be redreſſed in Parliament, 37 Hen. 6. 13. 
11 Edw,4.8. Choke. Soit ſeems of a Jncgmeme 
in the Exchequer-Chamber. 

. Or in ban. regis, 14 Eliz, Dyer 215, pl. 109: 
and fo it ſcems 37 Hen. 6. 13. 8 Edw. 3.25. 17 
Aſize pl. 24. com. 393+ A. 39. Aſſiz® 18. 

And in caſe of Partition one Serire facias was 
brought in Chancery upon Error , and gaod,: 
42 Aſize 22, 

If Letters Patents are enrolled in Chancery : 
there ſhall be a Scire facias to reverſe it there, 16 
Edw,3. bre, 651. 2 Rich. 3. 1. A, if errone- 


ous. = | 
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Ervoy. 


Pat another Subje& upon this being: gricved, 
ſhall have this redrefſed jin Parliament, 16 Edm.3. 


bre. 651. 37 Hen. 6. 13. 
But no Writ of Error lies altogether upon 42 


Decrcc in Chancery , becauſe in their P—_—_ 


'the Court js not a Court of Record , 37 Hey. 6. 


13. 27 Hen. 8. 15. Rnightley. but meerly arbi- 


frary. 
A Judgment given in com. ban. if it be errone- 


pus in Proceſs, or in default of Clerks, it ſhall 


' be redrefled in the ſame Court the ſame Term, 


without a Writ, Nat. br. 21. 1. 15 Edw. 4. 7. 
& 8.7 Hen. 6. 28. p!.22, 19 Hen. 6. 2. pl. 2. 
viz. upon a motion at the Bar. 

But for Error in Law inthe ſame Term, or 0- 
ther Error in another Term,this ſhall be redrefſed 
in ba. re.only, Nat. br. 21. I. Coke &. part. 5. 4. 
s Marie, bre. commiſſion 25. 

It ſhall not be redrefſed at the Council- Table, 
39 Edw. 3. 14. pl. 28. For that is nof 4 Court of 


Law, but of State. 
Judgment given before the Barons of the Ex: 


 chequer, ſhall be pedreſſed in the' Exchequer- 


Chamber before the Chancellor of England, 
Treaſurer , Barons, and Juſtices, 31 Fdw. 3. 12. 
"2 37 Hen. 6. 15. 8 Hen. 7.13. pl. wult. com. 260. 
B. Coke 1. part. 11. 34. 3-part. 11.B.8. part. 58, 
A. 65.B. 15 Ede, 4. 18. 39 Hen. 6. 52. 6 Hen. 
Go 15s 
/ The Statute of Merton, cap. 3- makes the She- 
riff Judge of Recp1d ip redifſcitin, and Error lies 
upon'a judgment . given by him in bon. regis, 
Geke 6, part 12. a Genth mans Catcy 


J 


Jadgment 


Eyyor. 


Judgment given at the Afſizes in the Coun- Aﬀizes. , 
trey, thall be redrefſed\in ban, regis, 33 Edm. 3. 1 
Verdi 48. 7 Eliz. Dyer 235. pl. 21. 23 Elis. 
OP 375- pl. 19. 2 Rich. 3.1, pl, 1.10, Hffize |; © 8 
pl. =5- i»  _—_ 
Or in Com. Bax. Nat. br. 24. F.:.; OP = 
But judgment given at the Aſſizes in Com. Moyw-  ' _ © 
month, ſhall be redreſſed only in ban. reg. and nat 
in the com. bax. becauſe the other Iuſtices at the 
Aſſizes are by Letters Patents, 8 Eliz. Dyer 250. 
pl. 87. andit the Aſſizes be adjourned in com. hay. : 
and judgment given there, it ſhall be, redreſſed in 
ban. regis, $ Hen. 6. 17. 
-And if judgment be given at the Aſſizes in a 
Dare Impedit, Error lies in ban regis , 6 Edw.6. 
Dyer 76. pl. 34- 
| Bur judgment given at the AM Tzes, ſhall not 
be redreſſed at the Council-Table, 35 Edw. 3. 14. 
pl. 28. vid. antea rationem quare 103. 
Upon Commiſſions of Oyer and Terminer by _ and 
Tuſtices of the Peace, the judgment given by them ! 
ſhall be redreſſed in ban. regis, 29 Eaw.3. 436"'$ 
: Marie, brev. Commiſſions 25. 
'1l Bur Errox lies not upon a ny done before w- 
| the Iuſtices of the Peace, 4 Hem. 6. 24. Martin, 
For ſuch things are. not accented jdgments , 
but may be reftihed in fome cafes upon a ma» 
tion made to that power. 
But Errox was brought upon an Utlawry , up- 
on an Indiftment taken before Juſtices of the 
'$ ' Peace, 11 Hen. 4- $3- For an Outlawry is a kind 
| of a judgment given by the Coroner, though the 
PRES pended befpre them. F 
hs 


a City or 
Village 


7B 
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| Note. 


Evvoy. 
-Comfance of pleas granted to a City or Village 
corporate, their jadgavent all be eedteſſed in 


_ "-Ban, Regis. 


Or to'a Body Natural, and not Gorporate ; 


carporate: for ſuch are judgments upon pleading. 


For a judgment in Cheſter Error lies in Ban:Re- 
gir, Coke 2. pave 8g. B. 19 Hen. 6. 12. 6 Hen. 
'4.8. pl. 30. 
- Butnore, in a Writof Error upon a Judgment 
given in Cheſter, day ſhall be given for fo lovg 
time that three Counties may be held there, be- 
fore the return of the Writ in Ban, Regis, with- 
in the which time the Juſtices or Lieutenant of 
theſamie County may redreſs the Error by the u- 
fuage of the aid County, Regift. orig, 17. A. if 
they pleaſe, + - 
But in a Writ of Error upon a Writ of Error 


dependirig there, they have no ſuch power ; but - Þ 


the Record and the proceſs ought to be remanded 
at the firſt County or Court into Ban. Regis, Re- 
gift. orig, 17. A. Lib.intra. 290. A. ſed. r. Cheſter, 
And by uſuage in the fame County of Cheſter, 
nine County-Courts: ſhall be-held one year, and 
eight another year, &c. Regiſt. orig. 17.4. 
The uſuageis to have a Writ out of the Chan- 
cery retornable in Ban. Regis 3 for Writs of Er- 
ror arc excepted in the Charters granted to Che- 


fer. 


And in this Error there, the Juſtices may a- 
ward a 'Scire facias againſt the Defendant, return- 
able at the next County, and if the Judgment 
be affirm:d, the party may have a fpecial 


Writ of Eror, reciting *the former Writ, and 
| have 


] | "heve the Records and Procefs of both Judg- 
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ments removed in Bax, Regis, there to be ex3- 
minced, and a Scire faciar awarded, againſt the 
Tertenant ad audiendum orrores; for otherwiſe 
the party ſhall not be reſtored: to that which he 
loft, 15 Eliz. Dyer 321. pl. 20. 21 Hen. 7. 34. pl. 
32. Finenx, 34 Hen. 6.42. 6 Hen. 4. 8: pl.36. 
Lib. intra, 290. B. fed. x. Cheſter. ; 

And by 18 Elis. Dyer 345. pl. 6. if the judg- 
ment be reverſed, the party ſhall be reſtores 
and the Judges there forfeit to the King 100 L, 
although the Judgment was given by their Prede- 
ceflors. 

But then it is not intended of Error in fa, 
but only of Error within the Record or Proceſs, 
No. Lib. intra, 231. A. ſed.2. © IF 
© Upon a Claim allowed by the Juſtices of the Foreſt. <3 
Fore}, Error lies upon it in Ban. Regis, 2x : 
Edw. 3. 48. pl. 70. For ſuch Allowance isa 
Judgment i in'its nature. A 

If eroneous Judgment be given in the Stanna- "Ones 
_ Ties, it ſhall be redref[ed firſt before the Warden - 
of the Stannaries, and after, before the Council 
of the Prince, and after, before the King himſelf, 
as ſupream Judge. It ſeems at the Council-Ta- 
ble. and not in the Kings Bench. 

Paſeh. 5. Fae. Regis. per Flemming chicf Ju- 
ſlice, a Writ of Lrine\ or falſe judgment lies not 
upon judgment giyen in the Court of the Stan- 
paries, as was refolved by all the Juſtices ; and 
it feems the reafon is, becauſe it is but an.Engliſh 
Court, and not a Court of Record. 


Judgmeng 
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[ Ervor. | 
wo ' Judgment in the County Palatine of Darbam * 
EF -> — ._ ſhall be redreſſed by a Writof Errorthere, and 
— upon Error in this ſecond judgment, - Error lies 
in Bax, Regis., or in Com. Ban. Nat. br. 21.G. 
EE . .14 Edw. 3. Error 6. 8 Eliz. Dyer 250. pl. 86. 
E Cuſtom.  . Judgment in Londox#, viz. before the Mayor, 
= ſhall be redrefſed in Com. Ben. or Ban. Regis, 
| Nat. br. 20. E.23. A. & B. | 
London. 'But .a judgment before the Sheriffs of Londox, 
| ſhall be redrefſed before the Mayor and Aldermen 
in their Huſtings, Nat. br. 22. H. which is the 
higheſt Court. 
And judgment before the Mayor and Sheriff , 
ſhall be redreflſed by Commiſſion directed to cer- 
fain perſons at St. Martins the Great, Nat. br. 23. 
E. 18 Edw. 3.8. | 
But by 34 Hen. 6. 42. pl. 14. the' Mayor and 
I Aldermen have forty days to adviſe of their judg- 
{| , - ment, and then the Recorder certifies it forth- 
| with, if they do not reverſe it. 
Note. Note, this manner of proceeding is given by 
| the Stat. of 28 Edw. 3. cap.. 10. ſcil. that: the er- 
ror ſhall be redrefled within the City 3 and if they 
: - donotredreſs it, then there ſhall bea commiſſion 3 
and if error be found, they ſhall forfeit to the 
party his treble dammages, and to the King 1000 
Marks , &c, but by the x Hen. 4.cap. 5. their 
Fine is at the diſcretion of the Commiſſio- 
ners. | mo 
Cinque- Judgment given in the Cinque- ports, hall 
PAT not be redreſſcd in com. bane or ban. regis, but 
; only by the Warden of the 5 Ports, at the 
Court at Shepewaye , & ft falſum fucrit revoca- 
bitur, & Majr & Jurati qui dedernnt FJudi- 


clum 


Cas 
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Error. 


cium feeerint fines & Major deponetur ab officio ;, © 
23 Eliz. Dyer 376. Þl. 23. 

- The Writ to the Cinque-ports ſhall be direQ- 
ed Cuſtodi quinque portuum, vide 30 Hen, 6.6. 

Pole. 

But 30 Hen. 6. 6. the Barons of the wy Ports 
arc Judges there. . 

Upon aCuſtom in Village ox Town to | boldi in Village, 
all manner of Pleas, and a judgment thereupon 
given, crror lies in bay. regis, 21 Edw. 3.40. 

37 Aſſize pl. 5. Nat. br. 20. D. 2 Hen. 7. 19. 
1 4. 18 Edw. 4. 12. Mich, 10 Jac. ban. regis, 
Godſon verſus Dufeild. | 

Or in com. ban. Nat. br. 20. D. Common : 
- Judgment in' the Marſbalſey ſhall only be re- "i8ht- : 
dreſſed in ban: regis, per 5 Edw. 3. cap.2. IO (oy 
Edw, 3, cap. 3. Lib. intra. 297. coram iſs 
rege. -' 
Judgment in Court of Pypowders (hall be re- Pypowder 

dreſſed in bar. regis, or com. ban. Nat. br. 20. D. 


"Who ſhall bave a Writ of Error. 


He that confeſſes the AQtion ſhall not have a Partics, 
Writ of error againſt his own confeſſion , Nas. 
br..21. K. 34 Hen. 6. 41. For he hath loſt all 
that advantage by his confeſſion. | 

Conuſor of a Statute ſhall have a Wric of Conuſar. : 
error if execution be not well ſued out againſt 
him, 18 Edw. 3.25. for to overthrow the exe- 
cution. 

And although he were outlawed (if he be -< 
pardoned) for then he is enabled again to ſue. 29 
al: £e 47. Nat. br, 22. B. | : 

A 


4 


Diſclaim, 


Non-Te« 
ants 


Ervoy. | 1 
A Corporation... ſhall have « Writ of | Error _ 
jointly for a judgment given againſt them, but |. 
no {ingle perſon of them,” 21 Ediws 4; "5$. 
 Towneſend. For they are all but one body, and 
cannot fever, nor be ſevered in pleading, ot ot in 
being impleaded. | 
He that diſclaims ſhall not have it , Nat. br, © 
22, C. Cokg. 3. port 6. B, &: 62. A. vis. the © 
thing ned, for, whereupon jadgment its & 


Ven. .-.; 
But if one plead Now-Teuupe , and it be 
found againſt him, yet he ſhall-have it, 6 Edw. 
3+ 188. pl. 17. Nat. br. 2%, C,; For that is bata 
: plea tothe Adtion.. | 
A brouglit a Precipe againſt B, who infos 
' C, judgment is given for A-, yet B ſhall :have 
error, 21 Edw:3.53.. 12 Aſize 48. 20. of Af 
lize, 2, 5O Aſize 3. Coke 1: part. 111. Albs- 
' ies Cale 3 becauſe the judgment is ognine _ 


and not the Feoflee: . 
Judgment was piven againſi the Defendant 


in debt, and after,. becauſe he-paid it not, nor 
rendred his Body , &c. judgment was given 
upon a Scire facies. againſt: the. Bail, . and ' they 
all join in -a Writ-of error , iand therefore hold 

not. good, becauſe one: of them is | not party. to. 
the judgment givenagainfi the other;, Mich. 9. 
. Fac. Regis, Wildgvoſe againſt Daport 3 z but- they 
are diſtin and: ſeveral judgments, given againft. 
them. feverally,, and ought to have. ſeveral Writs 
of error, 

Treſpaſs; 9gainſt two, where one was whhir 
| and. appears by Attorney , | and judgment 
Bao capiantur, they join ina Writ of error; be- 
R | canfo 

k 


E FYOP, De 
cauſe: the judgment is entire , Hil. 9. Jac: Ban. it 
MM G8 Kegpis,;; Orme & Bird; and good , though the 
3 judgment was well given againſt one of them. 
Suxviving joint-tenant ſhall have error (of all Survivor. 
the judgment given againſt both ;- for. he. is only 
now concerned, 19 Edw. 3. Error 7. 19s Aſfize 
l.'8: 
# Two outlawed upon. a Conant in Redifleif n Outlawed. 
- with. force, one ſhall have error ſole; & Her. 4. 
3. For the Outlawry is as two Outlawries 5\ iS. 
2galpſi cach one of them particularly. 
Judgment againſi two .in: conſpiracy, one Shak Conſpin 
the other; ſhall have a Writ. of error, . 24. Edw. 3. 7 
76. pl. g9. elſe it would be miſchievous to him, . 
C_ judgment be erroneous, if he may riots: - © p05 
it-. 
Mich.30, 8 31 Eliz. boy. regia, Pigot being an 
Iofant; and:another levies a fine, Pigot fole beoguke Infant. 
Error, and good} for this. is {error in faq, theres © 
fore; jt ſhall be brought by him it moſt concerns, 
which here is the Infant. 
If; one makes a Retraxit, vis. upon the Roll, Retraxiig 
that he willnot proceed, yet he-ſhall have. error, 


| I Coke. S.part 62. A- Beechers caſe. For the Re- 


traxit was _— till the judgment. 
: The: King ſhall have error, 15 Edw« 3- Er. Reverſion- 
ror 72. apd that is but reaſonable. 
He jnxeverfion difſeifes two joint- Tenants for 
Life, and ſuffers an erroneous recovery, the: wife - 
releaſes with warranty, and: dics3 this warranty 
isa bartathe Writ of error, becauſe by' bis own 
AG he had diſabled himſelf to take benefit of 
the forfeiture, Coke 3. part. 61. 4. Lincolu- 
Colkdg caſe, 2. De ceſt cafe. 
A 


Y 


Ervor. I 
| A" recovets-a Moyety of a Mannor againſt B, : 
which infeoffs C, B, and C makes partition; B I 
dies; ' his Heir ſhall have a Writ of ertOr; and by  * 
 . Newton if A had iſſue a Son and a Daughter by 
-one Venter, and another Daughter by another 
Venter, anddics , the Son enters, and dies, the 
youngeſt Daughter i is found Heir in a Nuper objit, 
' they make partition, the <ldefſt Daughter (hall | | 
have a Writ of :Error, 19 Hen.6. 25. 4. For the -:: 

E.- - .* Judgmentbinds her intereſt till it be reverſed. - 

Pray in Prayer in Ajid ſhall have a Writ of error, Nas: 

E. - nfs br. 21:C. Coke 3 . part 3. B. 4 Aſſize, pl.7. For Þ| 

the praying. in ? Aid is. but to ſatisfic his Title | 3 

| which he had before. - 

Patron. -. Patron after Aid, Prayer ſhall w_ error, 12 

Hen 8.8. Pollard. For the Judgment concerns | 
his Title, notwithſtanding the Aid-Prayer. | 

-. PE ae Garniſhee ſhall have a Writ of error, 21 _—_ | 

b [— 6.35: B. Paſton. 7 Hen.: 6, 41. Coke 5. ; 

I | 99. B. Hoer cafe, For an is banked by the judg- 

ment. | 
Garniſhee in London upon an Attachment ac- 
cording to the Cuſtom, fhall have error, 22 Edw. 
4 30; &31. For the judgment is io part againſt 
im. 
efidns. Tenant per Receipt (hall have error ; Coke 3. 

4 ca part, 3, 4 Aſics 7: 20 Edw.3, Error 2; For - 
the Receipt he is made party to the. Suit, and .} 
concerned in the judgment. * 

Vouchee ſhall have a Writ of error, 8 Hen. *L 41 

3: «Nat. br:21: C. 4. Affize 7: 17 Edw; 3; Er- 
ror 90. Nat. br. 21. yy? & 10$. 4: For by the 

Voucher he'is called in; and made a party: 


Error. 
And the Tenant ſhall have another Writ of Er- 
ror, 8 Hey. 4.3.21 & Nat.br.21.C.for they are ſe- 
verally concerned. EE. 

But 'if the Vouchee releaſe before Erxor 
brought, the Tenant ſhall not have it, 17 Edw. 

5. Recovery in balue 32. for by the relcaſe he is 
batted, viz.a releaſe of Erfors, of of his right. 

' Heir general ſhall have a Writ of Error, 20 
Fdw. 4.13. Lib, Intra. 269. A. Seb. 1. for he is 
prejudiced by the Jadgment, . * -: 

' And if the Anceſior be outlawed of Felony, Heir gches 
he, viz; the Heir ſhall have it, Nat, br. 21. N. vis. _ , 
to reverſe the Outlawry; and to gain his own in- 
tereſ?, , | | 

But not for High Treaſon, per 28 Eliz. cap. 2. 
becauſe thereby the blood is corrupt 'and difabled. _ 

The Heit ſpecial ſhall have it for the Lands to Heir ſpe- 
which he is heir, 3 Hen. 4.19. Nat.br. 21.K. g fb 
Hem. 6.47. 1 Marie Dyer 90. pl. 5. but he muſt 
have a ſpecial Writ, as it ſeems. AS | 

E xecutor ſhall have Error upon judgment for Executof: 
debt or dammages, Nat.br.21. M. given againſ 
the Teſtator, for the regaining of the Teſtators 
eliate. | 6 

Although that he be Executor to the Biſhop, 

Parſon, or other ſole Corpotation, Nat.br. 2.2. A: 

Coke 4. part. 65. A. Fulwoods caſe, 8 Hen. 6, 25: 

A; Martix, for that makes no difference in the 

caſe. | | 
And this upon the Statute of 25 Flis. cap. $. 
Coke 6. part. fol. alt; Executot ſhall have error 
upon an Outlawry of the Teftator , and refiitu- 
tion of the goods loſt by the Outlawry, 11 Hen.-- 
4.65. pl.22. 5 Edw. 4-7. | 


Gs Although? 


Error. 


Although. that the Outlawry be for Felonys 
EE | Coke 5, part.111.A.vid.antea. 
 Admini- Adminiſtrator ſhall have error in the "ER 
 firato. manner as'Executor ſhall have, Nat. br. 21. M. 6 
Edw. 6. Dyer 76.pl. 31. for he hath the fame in- 
tercſt in the Intefiates perſonal eſtate. 
Succeſſor. A, Succeſſor ſhall have error for a thing which 
| | toucheth the Succeſſion , toa thing whereof he E. 
ſo, Nat. br.22,4. 16 Edw.3. Error 69. 8 Hen.6. 
25. A:Martin. 
King. . The King collates 4 to a Chappel , againſt. 
whom an Action is brought, 4 religns to the 
King, the King colJates B, Judgment i is given pro 
querexte, B ſhall have Error, 15 Edw. 3.Error 7. 
"1 Aſſize 8. for now the intereti concerns him. 
Biſkop, But for Debt or Dammages recovered againſt 
a Biſhop, &c. or againſt any Secular ſole Corpo- 
ration, the Succeſſor ſhall not have Error, Nat.br. 
22,4, for the dammages concern the Executor 
= not the Succeſſor, and fo he hath no right co 
UC. | 
Rererfion. - 'Hc jn Reverſion after the particular eſtate end- 
ed ſhall. have Error at Common Law, and not. 
before, Me 3.part.4. A. 21 Hen. 6.29. . Newtown, 
3 Hen. 4-6. 32 Edw.,3,Error 73.4 Hen. 8.Dyer 6. 
ph.5. com. 24. B.IW:ſtox ;, for before he is not con- 
cerned.in tie Judgment. 2, 
And. per 9 Rich. 2, cap.. 3 he ſhall have it du- 
ring the Eſtate for life, ls 3.part. 4.22 Edw. 4. 
31.A.Vaviſor, 3 Hen.4.6. 12 Hen. 8.9. A. Brud- 
nel}; "And. this. ſeems reaſonable, for he may be 
pre judiced by the delay.  Þ 
- And by cquity he in the x<mainder ſhall haveit, 
, 2-Fr,108, A.1 Marie, ak 90epl. 5- N 
ut 


_ 


2 *. " 
iS _— 


RC Las 31 


Expor: 

But at Cotnmon Law the Dobor i in tail thall 
hot have it altogether, com.241.B., ©. 

And yet he ſhall not have Ertor uring the 
eſtate Tail, beciuſc he is not within the Statute of 
9 Rich. "* cap. 3 . Coke 3. part. 61. A. Lineoln 
Colledge caſe, & 10.part.4.4. B. Portingtons caſe: 

Bur after che' Eftate tail ended he ſhall haveir, 

. becauſe the Law nope the reverſion in the 
Dorior, Coke 3. part. 3.B. 

And alchough Tenant in tail laffered a Come 
mon Recovery, and releaſed Errors, and yet 
brings error and is barred, and dies without ifſue 
yet the Donor or he in Remainder ſhall have Er- 
ror, 3 Eliz, Dyer 188. pl. 9. to reverſe the Re- 
covery ; for it that be erroneous, then the Eſtate 
tail is not barred by it. | 

Note, regularly no Stranger ſhall have Error, Eftranger; 
22 Edw.4.31. per Brian, viz. a Stranger to the 
Judgment 3 but this holds not al ways. 

Conufor aliens, Execution is ſued erroneouſly, | Conuſst: 
the Alienee ſhall have error, Nat.br.22.B. 4 Hen. 

8. Dyer I; pl. 5. 17 Aſize, 24. 18 Edw. 3. 25. 
p1.17. Crooke,6 Hen.8.16g.A.Pollard; for his title: 
' is concerned, | 

A claims wood in a Foreſt, and this {iowed Tehant/ 
before two Juſtices of the Foreſt, B, & C, which 
claim Eftovers , brought a writ of Error in Bar. 

Regis, 21 Edw. 3 : 48, pl.70.and good to reverſe 

this allowance, which is in nature of a Judgment, 
and binds their right to the Eftovers, 

The Tenant ina Þrecipe enfeoffs B, Judgment 

given pro quer.B (hall have Erxor for the miſchief, : 

that may fall eo him by the Fudgment, 21 Edw. 3- 
$3. 21 Aſize 41. 20 Aſize 2. 50 Aſſize 3. 

: G gz 


Error. 


But quere 50 Aſſize 3. if the Tenant in the 
Precipealiens to B, which releaſes to the Feoffor 
for life, and judgment pro querente, if B ſhall 
have Error, per 9 Rich.2.cap.3. It ſeems he ſhall, 

for all his intereſt is not gone by thereleaſe. 

Where the King is party to the judgment,there 
ſhall be Error againſt him 3 but not before Peti- 
tion made to the King, Paſch. 12 Jac. Ber. Regis, 
Davies caſe, 23 Edw. 3.12. pl.14. 18 Hen. 6.17. 
22 Edw.3. 3, pl.25. 24 Edw. 35. pl. 43. for it 
may be, that upon the Petition the King will let 
the judgment be reverſed without Suſt ; and it is 
not fit to ſue the King, where one may have right 
of him for asking it without ſuit. 


The Writ of Error, 


The Writ ought to make mention of him , 


which was ſummoned and ſevered, 9 Hen.6.38. 
13. becauſc he was once party to the ſuit. 

An Action of Covenant is brought againſt 4 
as Aſſignee, and judgment given againſt him , he 
brought Error, the Writ needs not mention him 
as Aſhgnee, becauſe this Addition was not of 
ſubſtance, 19 Eliz. Dyer 356. pl.4z. ©. for then 

he mult be called Leſſee, which properly he is 
not but by conſtruction of Law. 
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Error. 


The Proceſs in Error, 1. Upon Judgment in Tre- 
| land. 2. Upon a Bill ſealed. 3. Fudgment in 
' another Comrt, 

Error brought upon a Judgment given in Bax. 1reland. 
Regi in Ireland, there (hall be a Scire factas in the 
Writ of Error againſt him that had the judg- 
ment 3 for by Sharde this is the uſage , and in no 
other manner, 34 Aſize pl 7.and it is dangerous 
to alter the ancient practice of proceedings in Law. 

In Error upon a Bill ſealed, there (ſhall be a Blll ſealed. 
Scire facias againſt the Juſtices, which ſealed it, ad 
cognoſcend, Sigtlla,c, per Weſtm, 2, cap. 31. Lib. 
Intr8..293.C. $e&.1. 11 Hen.q.g2. This is where 
. Erroris brought upon a Bill of exceptions. 

' But the Juſtices may deliver it in Court by 

FF their own hands, 11 He#.4.52.92. and then there ; 
ſhall be no Scire facias, for thereby they acknow- : 
ledge their hands. | | 

8 "The Proceſs in a writ of Error againſt the Proceſs. 

E | Jadges, to whom the Writ is dire&ed, is Alias, 

s | Pluries, and Attachment, Nat. br.22. G. if they 

| donot certifie the Record which is before them. - - | 

When the Record. is removed after | Errors _ eh 

aſſigned, the Plaintiff ſhall have a Scire facius a> 5 
' gainſi the Defendant ad audiznd. Errores, Nat. br. 
22 E. 10 Edw.4.13. 3 Eliz.Dyer 195. pl.38. & 
(| 201. þ1.63. 17 Edw.3.5. This is to give him no- ; 
ol | tice that the Record is removed, and of his pro- 
ceeding thereupon. 
: And upon two Nibils a Non eſt invents re- 
3F tyrned, the Court ſhall come to examination of - 
4 the errors, 3 Eliz. 201. pl. 63. without the De- 
fendants in the wtit of Errors appearance. 
| Gg3. ; But 


But until Error \Ggned the party ſhall not . 3 

 havea Scire facias , 24 Edw. 3. 3L, ph. 8. foritis ' i 
to no purpoſe, for his appearance is to hear the 
cauſe, 

And if he affign that for Error , which the 

. Court takes clearly to be no error , he ſball not 
have a $cire facias, 18 Hen.6. 17, for that would 
be to trouble the Court to no purpoſe 3 but if it 
be colourable it is otherwiſe, 

But in Error brought againſt the King , there 
ſhall' be no Scire facias, Fecaule the King is in- 
tended co be always in Court,Nat.br.21.H. cither 
himſelf ox his Counſel, for the Judges are of his 


: Counſel. 
Againſt The Writ needs. not mention the names of the 
-» yo Tertenants, becauſe it is of common form uſed 
» ] dCLo in 


Error ſhall otherwiſe, '$ Hen. 4- 17.4.3. andthe naming of 
be ſueq, hem is not material. 
| If the Sheriff return that the Heir is not 
Other in his Bailywick, and the Tertenant (hews that 
County. he is in another County , there ſhall go a Scire 
Facias into that other County, 8 Her. 4.18. pt. 3. 
K. if he remove out of that into another , if 
another Scire facias ſhall iffue, and fo till he 
1s found. 
Fertenant If a Recoverer make a Feoffment, and die 
Owe without Heir, it ſeems there that a Seire facias 
lies againſt the Fertenant only, and a Writ of 
Errox, 8 Hem. 4. 17. pl.3. 9 Hen. 6. 49.B. 1.30, 
NB. whether not againſt the Lord by Eſcheat Aſs 
becauſe he comes in by yictue of the Judg- 
ENf. 
- But the 9 Hex. 6:46.B. p1.30. a Writ of Error 
fl lics againſt none but the party, or them that are 


OS: privy 


Eryor. 


privy to the former Judgment. ©. if not againſt 
privities in Law as well as in fac. ies 
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Gardein in right of the ward .recovers. in a Gardein 
Quare Impedit, and dies, the Defendant brought 2 11ght. 


Error and a Scire facias againfi the Heir of the 


Recoverer, and againſt the Heir of him from 
whoſe right he took his title , and againſt the In- 
cumbent, without naming the Executors. yet 
: g00d, becauſe he recovers as Gardein in right ; 
but the contrary as Gardein in deed, 8 :Hen. 6. 
35-pl.1. for there it ſeems the Executor is con- 
cerned, for the wardſhip is a Chattel. 


Error upon falſe Judgment in Oxford, viz. for Falſe 


Land, the party being dead that hath the Judg- Jud 


ment, there ſhall go a Seire facias as well againſt 
the Heir of the Recoverer., as againſt the Ter- 
tenant, 8 Hen. 4. 18. pl.3. <-aqaþ bl 
A Scire facias needs not be ſucd againſi the 
Tertenant before the Judgment be reverſed , 47 
Edw.3.7. for before that the Tertenants efiate is 
not ſtirred. | 
- But before that he enter, he ſhall have a Scire 
facias againſt the Tertenant, for otherwiſe he ſhall 
be a Diſſcifor, 4 Hen. 7.10. 47 Edw.3:7, but by 
the Seire facias it appears that he enters not as a 
Diſſeiſor. ' 


gment, 


But if the Recoverer make a Feoffment to his Feoffment 


own uſe, and then the Judgment be reverſed, 


there needs-no Scire facias againſt the Feoff:ts for . 


this is aided per the Stat. of 1 Rich.3.26 Hen. 8. 2. 


Error upon an Outlawry inFelony,the Plaintiff Scire f:ct« 


ought to havea Scire facias to all the Lords, me- 
diate or immediate, 7 Hex.7.5. 53. 4 Edw. 4. 10. 


11 Hea.4,becauſc they arc intitled by theOutlawry. 
Gg 4 And 


as in Fe- 
Jonys 


| And alſo againſt the party, at whoſe Suit and . iſ 
the Tettenants, Lib. Intra..308 B. Sed... - 3 
And in a yrit of Error, if the Plaintiff haſten 
not his Suit , the Defendant ſhall have a Scire 
facias againſi the Plaintiff, to ſhew caufe why he 
ſhould not. have Execution, 24 Edw 3.24. 9 Hen, 
6:13-0r elſe he may proceed in Court to have the 
Judgment affirmed. 
And 'in fuch caſe upon two Nichils returned, 
the Defendant ſhall have execution, but after this 
the Plaintiff ſhall have a Scire facias, 9 Hen.6.13. 
N. for then i it ſcems co be toolate. | 


Diminnvien in Error, 1. by whom; 2. in what 
caſes 3 3. at what time. 

=O The Plaintiff in Error may alledge Dimi- 

. pution, Nat.br.25. 4. that is, alledge that a _— 
Record. is not removed. 

The Defendant may do it alſo, 28 Hen. 6. 11. 
15 Eliz. Dyer 321. pl; 21. for if the Record be 
not wholly removed, the Court cannot judge of 
it, nor can the partics tell how to aſſign Erxors ; 
But this alledging of Diminution is now uſed 
moſily for delay. 

'2, Errox upon a Jadgment i in London, the Re- 
corder certifies the Record; yet heis held todo 
according to the cuſiome. Gere, if Diminution 
ſhall be alledged. , 34 Hen. 6. 42. it ſcems it 
thould.. | 

' When all che Record is not xzmoved Dimipu- 
Tr may be alledged, Nat. br, 25. pore! the Writ 
there. 


_ Dimb 
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Error. 


Diminution may be alledged in 
7, The Efſoin, Lib.Jatra.290.C, Sefi.r, 1 Hen. 

2; | 
7 2. Continyance of the Jury, Lib, Intra, 290, D... — 
Sela. 2. 

3. Words i intitle in Aſſize, Lib, intra. 290, D. 
ſeti. 3, or any thing material in the body of the 
Record. 

 Diminution ſhall not be alledged upon a Bill 
ſealed, becauſe the bill is not of Record, 11 Hey. 

452. Hull, &- 65. but, is gſven in to the Court 
by him that takes the exceptions. 

3. Aﬀter in nallo eſt erratum pleaded in another Diminuti. 
Term, the Fliirtiff may not alledge Diminution ,-on. 

28 Hen. 6. 11. for then he hath pleaded to the 
Record as it is, and acknowledged tobe rightly 3 
removed. / 

But the Defendant may, 28 Hen. 6, 11. -for he ; 
hath done nothing to conclude himſelf. 

But per 7 Edw. 4.25. Error 45. the Defendant 
may not. ©. 

But Coke 5. part, 37. B. Biſhops caſe , after in 
aulls ft erratum pleaded, no Diminution ſhall be 
alledged by either party 3 for if it ſhould be fut- 
fered, it would cauſe great delay. 

The Plaintiff tothe Writ before that he aſhgns 
Errors, or a Scire facias ad audiend. errores may 
alledge diminution, and by this means the Defen- 
dant may not afterwards alledge Diminution , 16 
Eliz.Dyer 330. pl. 18. vide 13 Hen. 4 Error 92. 
becauſe it is done already, and it ſeems it may not 
be twice done. 

' But note, that the Dcſendant after that he had Note- 
rejoyned in the Writ , alledged Diminution, No. 
Lit, INtre 23%» B, Q. The 


Aſſign 
Errors. 


- Executor. 


Conulſor. 


Error. 


The Plaintiff may not. alledge Diminution for 
any Error in fa&t after a Scirefacias awarded, 22 
Edw. 4. 45. but only for matter in Laws for the 
Scire facias admits the matter of fa& to be right. 


The Affigument of Errors, 1. by whom; 2. at 
what time; 3. «upon what Record ; 4..of 
what things. 


Affignmene of Errors is in place of a Decla- 
ration, 9 Edw. 4.32 *for therein the Plaintiff de- 
clares, why the Defendant ſhould not have execu- 
tion upon his Judgment. 

If one brings a Writ of Error,and he and ano- 
ther affign Errors, this is good, as to him that 


brought the Writ of Error, and void as to the. 
other, for that was but ſuperfluous 3 but if two 


brought error, and bne aſſign errors , this is not 
good to either, becauſe the Writ was Joynt, Mich. 
9 Fac. in the Chequer Chamber , Shakely verſis 
Porter. | 

Conuſfor of a Fine ſhall not aſſign error in the 
Conuſance to reverſe his own Fine , which is his 
own aQ; neither the Conuſee in the Grant and 
Render, which is his a&; neither the Recoverer 
in the Recovery, Coke 5. part. 39. B. for they 
_— not to defeat, but to maintain their own 
aQs. 
' Executor in Error by him upon a Judgmene 
given againſt him, ſhall not aflign for error , that 
the debt was but upon a fimple Contract , - Com. 
182.4.10 Hen. 6.24. for he might have pleaded 
it in barr of the AQion, | 


Error. " 2 Rn 
Party (hall not ſhew error in Proceſs, unleſs he Party: 


ſhews that it is for his advantage in his profecu- 
tion, 7 Edw.3.25. Coke 8. part. 59.A.Nat.br.21. | 
P, | 


But may afterwards ſhew that the Judgment is: 
erroneous by reaſon of fuch Error, Coke 8. part. 
59. A. Beechers caſe, 14 Eliz. Dyer 315. pl. gg. 
and then is his proper time to do it. 

Reverfſioner not being made a party ſhall not Reverſio- 
alligo for Error, that the Sheriff made a warrant ** 
to the Baily to make a pannel where the party was 
. guildable, 3. Hen. g.6. for the trial concerns him 
not. 

The Succeſſor ſhall affign for error , that his Sv<<<ſſos- 
Predecefſor was but named Gardcin, 15 Edw. 3. 
Error 7. where he ought to have been otherwile 
named. 

Error ſhall be aſſigned before a Scire facias ſhall Seire face 
be awarded, 24 Edw. 3. 31.pl.8. for that is the 
ground of the Scire facias. , 

For after a Scire facias awarded the Plaintiff 
cannot aſſign error in deed, 22 Edw, 4. 45. for 
upon the returnof the Scire facias the Detendant 
is to come in, and tohear theerrors aſſigned upon 
the Record. Dh 

Upon a Judgment given upon a Demurrer in Demurrer. * 
Law, and a Writ to enquire of damimages award- 
cd, a Writ of Error was brought, and he aſſigned 
errors, 17 Edw.3.g. and good, as it ſcems. Qxere 
tamen. 

If che Record and the Writ of Error do not Record. 
agree , Error cannot be afligned upon that Re- 
cord , 9 Hex. 6. 4. 2 Eliz. Dyer 180. pl. 48. 
28 Hen. 6. 11. for it ſhall rot bc judged to be 

| 2 the 


Eryov. 


the ſame upon which the Writ of Error was 
brought. 
New Writ If the Writ of Error be faulty in fabitince, 
of Error. . exrors ſhall not be aſſigned upon the R 
ſhall have a new Writ, ©#0d coram voby refidet, 
3 Hen. 6.3.6 26. 5 Marie Dyer 164. pl, $8. that 
is, upon the Record , . which is removed, and re- 
mains where the new Writ is brought. Ip 
Falſe But if it be falſe Judgment, then there muſt be 
Judgment a new Writ to the Suitors, who were the Judges ; , 
for it is not of Record, 3 Hen.6.26. 
Error If Error be put without a day, there ſhall be 
—_— a new Writ before that error be _—_ 26 Hen. 
= 6. Scire facias 33. Nat. br, 20. G. for the old 
| Writ is null, and fo the Judgment ſtinds as Sif no 
| writ had been brought. 
Bill ſealed. Upona Bill ſcaled a man ſhall aſſign error , per 
Weſtm.2. cap.31. 11 Hen. 4.52. 27 Hen. 8. 15. 
25: Coke 5. part. 13. Þ. Dowmans caſe, 9 Aſize 
8. 14 Hen. 4. 15. % Hen. 6.15. A. Martin, 33 
_ 6.34. Littleton pl.g. 7 Hen.6.37« 10 Hen: 7. 
And if the bill is refuſed to be ſealed, the party 
- ſhall have a writ to compel them to ſeal it, Regiſt, 
ortg. .182. A,& B, 
But by Hill Juſtice it is interided of a thing 


pleaded in Court; for otherwiſe it ſhall. npt be © *© 


ſealed, for the Judges are not ts take notice of 
Its 
Ehallenge. Challenge in an Aſſze was put in a bill ſealed, 
. _ -- and good, o Aſizes. 21 Edw.4.11. 20 Edw. 3. 
63, Lib. Intra. 346. C. 27 Hen. 8. 24,25. 


Priviledge 


Error. 477 : 


Priviledge claimed , and not allowed, there. Tr 
' may be a bill ſcaled, 22 Edw. 4 Priviledge | 
Conuſance claimed, if the plea be challenged Conulance 
by one that is not party , there capnot be a bill 
fealed, 20 Edw. 3. Conuſance 46. for it concerns 
him not. * 
A Patent to three to take an Aﬀſize where two Patent. 
take jt, there may bea bill ſealed, anderror upon 
it, 29 Aſſize 42. 
11 Hen. 92. Aſſze, the. Tu ſhews that the BiY ſealed. | 
__ was: beyond Sea, and had a bill ſcaled of 
ko 
r. Although the bill did bear date aſter the 
| Record removed yet it is good, 
2. Although the party did not bring it within 
the bil), but the Juſtices 3 yet good. | 
Ze The party ſha)l have a writ to the Juſtices, 
| commanding them to ſeal it , where they do re- 
fuſe to do it. 
4. A writtothe Juſtices ad — feilla. 
vid, antes. 
5. Two Juſtices ſeal it, yet one of them may 
deliver it ; for the ſealivg, not the delivery, is the 
\ principal matter. 
6. - The party brought a Scire facias ad cog- 
noſceud:figila, before the Juſtices come in Court ; 
yet good, for after that they come the bill was of 
Record ab initio.,, and fo the Scire faties may 
havea good relation. | 
Upon a tranſcript of the note of a Fine error Tranſcripr | 
(hall be aſſigned, 'and if Error appears they ſhall 
ſendfor the note it ſelf, and reverſe it, 21 Edw.3, 
244 16 Eaw.z. Record 35- 40 Aſſize pl: 29. 


For 


Priviledge 


b: Claim. 


| Record 


Evvoy. 
For otherwiſe perchance the Fine may not be 
ingrofſed, which may prove miſchicvous, x Marie 
Dyer 8g. pl.4. Lib. Intra. 296. A. fed 1. Fines, 
Nat.br.20. B. 
But note, 5 Marie Dyer, Record 79. the Record 
ſhall be certified , and no other proclamation ſhall 


be made. _ Fl i is intended of a: Fine with Pro- 
clamations. _ | 

But 1 Marie, Dyer 8g. pl. 4. & corttra. Ergo 
quere. 


Upon a tranſcript in Parliament error is aflign- 


ed, tor the Chief Juſtice brought up the Record, 


and reported it Ban. Regis, 8 Hen.5, Error 38: 
23 Eliz. Dyer 375. pl. 19. 22 Edw. 3.3.pl.25. 

But in another Court it is otherwiſe, . 40 Afze 
29. Nat. br.20, F. Auere rationems. It ſcelns, be- 
cauſe all Courts agree not in one way of proceed- 
ings. 

Upon an award by the Juſtices upon retarn, 
upon a writ of Priviledge, no writ of Error lies, 


Coke 8. part. 127.B. calc of the City of London 5 


fos this is no judgment upon/Record. 
Upon allowance of claim by the Juſtices of 


the Foreſt, 21 Edw. 3.48. pl. 70. error'lies, vid. 


antea, for it is in nature of a Judgment. . 
Upona Judgment in an annuity, and after that 


removed. a Judgment in a Scire faciar upon the judgment ; 


Proclama- 


' tons, 


Error is brought upon the former judgment, the 
Record (hall be removed, 11 Hen. 4+ 4+ vis. the 
whole Record, as it ſeems: 


Error upon @ Fine with proclamations , the- 
proclamations: ſhall be certified, Com.26 5. A.Fiſhes 
caſe, for they are part of the Record' by virtue . 


of the Statute, 
A 


4s 
FS 

AE "1 
f1- 
*% - 

[* 
+ ff 
e 
£% 

« \ 2&5 
Py. 2: 
Fe. 
Ha 
= 
iz 


427 
uy | 
FX 4 £ 


4% 7 i HE a ae RE Ps Pats. 1 i A ont. JOSE hes. {4 PF F< ION Ya9 ORs Fl . 6 E044 ISR On, © EI = 3 
& a bad ICON LE RR a ants 3D £0 A - J , ; 2 7 Ps dont a. I. ; 2," 6 < & SELIG ee 2G 4. OE I. EM = we S, 
4,4 b-7 hee * I 1 Be. Ws "6 , y, « . + Sex I ns” UE SS. ee : bekt ? TSA 
« £2 nn % . oy. , I FAY $: Ee © 550 CR 
« ; ' : " , | i : V2 25" 

P - x "3. 24 
* 1 =z25 
” o'® Ld 


Errov. .. on 


A Writ of Error ſhall not be awarded/until:the Award. 
final-judgment be given, Coke 11. part.40. A Met +... 
calfs-cale, '7. Rich. 2. Error 68, for the tenour of © 
the Writ ſuppoſeth the judgment tobe.given. 

Unleſs-the Award be ad grave dampuum, Coke 
11-part.41.4. Metcalfs caſe ; for then it. ſeems 
aneccllity to grant it before. 

As in Debt againſt many by ſeveral Preciper, 
and judgment is given againſi: one, he ſhall: have 

' error, and the pleadings ſhall be ſeveral from the 
. original, and if Error be in the origina}, zenore 
tzantum (hall be certified, Coke. 11. part.4 1,4, 
Judgment in an Account quod computes, error Account. 
lies not unti] the final judgment, Coke 17. part. 
38.B. 21 Edw. 3.9. 1 Hen. 7.2.B. for thejudg- 
ment is not perfe& and entire before, nor:the Re- 
cord made up. | 45 
$ When an AQiion of Treſpaſs. is in part deter. Treſpaſs, 
"FF mined, ,crror lies not until it be determined al}, ; 
; 32 Hen. 6. 5.pl.5. 36 Hen.6. Coke 11. part. 39.B. 
tor before the whole Action is not determined, 


"3 


* 
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I judgment: a I 
o in a. Formedon , 12 Eliz. Dyer 291. pl. 67. ] 
Coke: Ay part39.B. , 9 4 7 Formedon. 4 
Fig in Treſpaſs againſt two, 34 Hen.'6, 41. Treſpaſs. 4 
Þ*. 9. bots 
Soin a Duere Impedit, 34 Hen.6.41. Quare 


So in: Partition, Mich, 40,& 41 Eliz.Com.Ban. Impedtt- 
Counteſs. of Warwick againſt Henry Lord Bark- Partition 
| Z7ey. All upon the ſame ground. 7 
FF - Hf etrox be brought before the fourth day in- Day. 
FF Com.Bax; yet it is good, becauſe of Record at the 
'|- Commencement, 34 Hen.6. Qyere, whether fo 
FF in Banco Regis, . 

F In 


” Record, 


Tranſcript 


Statute- 


Merchant. 


* Ancienc 


Demean, 


Er YOY. | , 
Irian Aſhze of Darrein Preſentrhent ,, a Writ 
was awarded tothe Biſhop, and the Afﬀize is for 
dammages, crror brought and allowed, 17 Edw. 
3. 5. p4. 12. for this was a judgment. 

Error upon a judgment in a Scire faciar upon 
a Fine, and no Record removed-, but the pro- 
ceedings upon the former judgment, and yet 

ood, 20/Edw. Error 2, tiz. the Fine which is 4 

Re in its nature; and the Scirefacias is but 
to have Exceution upon it; yet it ſeems better, if 
all were removed, 

Upon a Precipe. quod reddat judgment'is given, 


. anderror brought 3 the original, nor: the judicial 


Writ, nor the efſoyn ſhall be removed, 2 Edw. 3. 
Error 2. Thorpe 37. Aſfize 5. but only the:Record 
of the judgment ; for there the error is only fup- 
poſed. | 

Unleſs Error be aſſigned in theOriginal,24 Ediwv. 


3-24- and then it muſt be: removed , - viz. the te- 


nour of it. | T 

And then the tranſcript of the Record only 
ſhall be removed, 34. Aſize 7. 36 Hen 6.13. for 
the Record. is ſuppoſed not to be erroneous. 

Error upon an execution upon a Statute-Mer- 
chant, and error in proceſs aſhgned , the original 
ſhall be removed, 18 Edw. 3. 24. for the original 
is. part of the proceſs, £7 | 

Andif it be of Ancient demeſn Lands, the O- . 
riginal ſhall be removed, 34 Aſize 7. out of 
that Court. | CREW 
But Error upon a judgment in Ireland, the O- 
riginal ſhall not be removed;74 Aſize.9.37 Aſize 
15. Finchden. Duere rationem 5 it (cems,bccaulſe it 
is a Record of another Kingdam, 

| Errov 


Error. 


— 


entry of the warrantof Attorney, Proclamation 
mif-returned, or not return of the Sheriff, or 


default of form in words, 23 Eliz. cap. 3. This 


Statute was made in favour of Fines, and to ſup- 
port them , becauſe they are the common Afſu- 
xances of the land. 

And by 27 Eliz. cap.s. this extends to Fines in 
Wales, and Recoveries there, 

But if the fine be paſſed before the Kings Sil- 
ver beentred, it is Error, No. Lib. Intra. 231. 4. 
ſed. 2. viz, for the not entring of it z which js 
Paid pro licentia concordanaz. 

If a Writ of Covenant be returned before the 
Teſte, this ſhall be amended, Coke 5. part. 45. B. 
Gages caſe; for it is the miſpriftion of the 
Clerk. | 

The Caption before the Teſte of the Dedimus, _ 
is noerror, No.Lib.Intra. 255.C. Sed.11. for the 
ſame reaſon. | 

Paſeh.1. Jacobi Regis, Rot. 426. the Counteſs of 


' Bedford againſt Fofter , 1. Error aſſigned was, 
- becauſe the Writ of Covenant was of cight Mel- 


ſuagesand two Tofts, and the Fine certified is of 
cight Mcfſuages and two Meſſuages, but #07 alls- 
catur, becauſe the Record hath relation to the 
Writ of Covenant. 2. Error affigned , becauſc 
the Indorſement was Execetio iſtius brevis patet in 
quadam panella. &e, where it ſhould be in qua- 
dam ſchedula, ſed non allocatur,becauſe in ſubſtance 
it is the (ame thing, expreſſed by divers names. 
Mich. 30 Eliz. Ban. Regis, Auſtein & Steede 
verſus Conaway & Webbe, a Fine was levicd of 
”  - —_—_ two 


Error lies not upon a Fine or Common reco- Fine and 
very for falſe Latin, raſure, interlining, mif- Recovery* | 


Husband. 


Errov. 


two Tenements, and void, becauſe a Precipe lies 


not of it; this caſe is entred , Hill. 30 Eliz. Rot. 
165.for a Tenement is a thing incertain,of which 
a Fine cannot be levied, | 

Infancy good Error in a Fine, Nat, br. 21. D. 
3 Hen,6.16.B. 2 Rich.z. 1, 17 Edw. 3.53. pl. 33. 
27 Aſſize pl. 53. if it be brought during his Mi- 
nority., that he'may be inſpected by the Court,and 
his Age proved. 5 | 

But if he come to full age it is not 3 for then 
he is not in the ſame condition as he was when he , 
levied the Fine, 17 Edw. 3. 53. pl. 33. Greene, 17 
Aſſize pl. 17.nor can it be fo well tried. | 

And although the other je a protelon , yet 
if the Infant be inſpected when he comes to full 
age, he ſhall have the benefit of his nonage, 22 


_ Edw.3.6. pl. 24. 21 Aſſize pl. 10. for the Infant. 


could not proceed to reverſe the Fine during his 
Infancy, by reaſon of the proteQion. 

Feme Covert, as Feme ole, levies a Fine , this 
ſhall bind all .but the Husband , Coke 7. part. 8. 
Bedfords caſe, 17 Edw.3.52, & 78.7 Hen.4.23. 
becauſe as to him ſhe was covert , and could not 
at without him, though not in reſpe& of 0- 


' thers. => 


But if the Husband enters and dies, the Fine is 
void without more ſuit to all parties concerned, 
Coke 7. part. 8. Bedfurds caſe, 7 Hen. 4. 2.23. 
for that fhzws his difagrzement to his Wives 


ac. | | 


But it living the former Husband, and ſhe 
fake a ſecond Husband , and they levy a Fine; 


. © this is utterly void, becauſe the fecond Marriage 


is void, 7 Hen.q. 24.B, Gaſcoign, 9 Hen.6.34.B. 
P1. 3. 


Error. 


_ 1. 3.. This was before the Statute of Fac. a- 
Lainſ having two wives or two husbands. 

Note, when a thing is amendable before the Note: 
Writ of Error brought, it is amendable as well 
| aſter, and this by a Superiour Court,as well as an 
Inferiour Court, Coke 8. part. 162. A. Blackg- 
mores caſe ; for the Writ of Error doth not hin- 
der ſuch amendments. 

Note, that thoſe things that are not amendable jy;e. 
and yet vicious, are Errors at this day, for there is 
no other way to redreſs them. 

When Judgment is given, but not upon a ver- 

di& of 12. upon Iſlue joyned, -there are 7 Errors 
not amendable, Coke 8. part. 162. A. Blackamores 
caſe 3 as upon a Judgment by default, by Nibit 
dicit,non ſum informaius, or upon a Demurrer CC. 
Y;d. fome alterations by a late Statute temps Carol 
Secundi, concerning Errors. b 

Want of the Original Writ, No. Lib, Intra. x r.Origital, ; 
246.D. bh 
Miſprifion of the form of the Original, falſe 2.Form, 
Latin ia it, or variance from the Regiſter. 

Material variance between the Original and the 3. . Count. | 
Count or Declaration, as C.#. in the Writ, and. 
= IF. in the Count, Coke 5. part. 37s Biſhops 
caſe. 

Jeofail, fault of cdime : tſucions pleading, 4. Pleade * 
" ſome default of the perſon, or of his Coun- 10gs 

cl. 

Error, or miſprifion of the Judges in ME" 
Term , Miſericordia pro Capiatur , & Ee contra, 

Coke 8. part. $9.4. 41 Eliz. Dyer 315. pl.g9. 


Want of warrant of Attorney. 6, Ware | 


= = 


; / 


Hh. Ezron © * © 
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| 484 Error. 

' . 7. Appeal Error in pleas of the Crown and Appeals, or in 
- proceedings upon them, they are net amendable, 
for they are excepted our of the Statute of- A-- 
mendments; and alſo Error in the exigent to 
make one to be outlawed, Coke 8. part. 162. A. 
Blackamores caſe, Br.10. This is in favour of life 

and liberty, and property. 
What When Judgment is given upon a verdi& of 
_ thingsare 12. men, upon iſſue joyned, there are 10. Mifpri- 
, amendable fjons not to: be remedied or amended, Coke 8. 


x ver- part. 163. Blackamores caſe; 


Materia) Material variance between the Original and the 


variance, Count, Coke 5. part, 37.Biſhops calc. 

The Original is Barbara, and the Count is Ber- 
baria; this is erroneous, Mich. 9 Fac. Ban. Kegy, 
Harriſos & Fettiplace, for they are two ſeveral 
names, and ſo may be two ſeveral perſons. 

Waſte brought in Burram Appleby, and Flack: 
bridge, and the Count is of waſte made in Bur- 
ram Appleby & Flackbridge Park in Langton, and 
It is variance, becauſe there is more inthe Count 
than in the Writ , Hill.z2 Fac. Com. Bax. Coun- 
tels of Cumberlands caſe, and fo it may not be for 
one and the ſame matter. 


When the Original and the Count differs in the 


ſubſiance, Ceke 5. part.45. 

Husband and wite brought debt, or an Action 
for rent due to them, where it was due to the 
wife before Coverturez this is aided by the Sta- 
tute, and good after verdict, Trin.9 Jac. Ban.Re- 
gi4, Poore verius Boule. 

Hill.36 Eliz. Ban, Regis, Rot. 610. Griffin verſus 
Eliot. 


Ejecone 


= 


Eros. 
EjeGione firme wants (vi & armis) this is but 


4 Ga in form; and ſhall not flay Judgment after 


Verdi&; and then it was alſo (aid , that theſe 
words are not material, for it may ' be without 
them, 7 Hen. 6.4. 17 Edw. 3-3. :8- 

When the Venue is miſtaken. 
| The Ifſue was, that within the Mannor of Iar- 

grave, and it was of the Mannor of afield, de- 
miſable by Copy of Court Roll; &c. the Venue 
was of the Mannor of Wargrave, and good, be- 
cauſe the ifſue was upon the Cuſtome within the 
Mannor of Wargrave, Coke 11. part. 18.4. Ne- 
vils caſe 3 but it one Mannor was in one County, 
and another in another , then it is otherways, 
Mich. 11 Jas, Ban. Regis, in the ſame caſe; for 
then that Jury could not try the iſſue. 

I. Trin.11 Jac,Ban.Regis, Morton verſus Orde, 
- reſolved in a Writ of Error 1. 

Infancy during Nonage ſhall be tried by the 
Juſtices by inſpe&ion and other proof in Court, 
Coke 9, part.zo. 17 Edw.2, Account 122.46 Edw. 
; 6.48 Edw. 3. 11. 14 Hen. 4, altex Nonage by a 

ury. 

2. If it be doubtful to the Juſtices the Infant 
and the Witneſſes (hall be examined in Court, 
25 Eqw. 3.42. 50 Edw. 3.5. 


3, Miſpri- 
ſion of , 
the Viſne, 


» If he beof full age in Aions reals, it, Viz. 


the Ifue, ſhall be tried where the Land lies , 
Edw. 3. 28. 38 Edw.3. 17. 44 Aſſize 10. _ 
Edw.3.7, 13 Hen. 4.3- 19 Hen. 6. 51, forthe 
Land is the principal matter. 

4. If it be an Action perſonal as Ejedione 
firme, it ſhall be tried where theAction is brought, 
21 Edw. 3. 7, 3 Hen. 6. 40. 34 Hen. 6. 50. 

Hh 3 and 


Eyvor. 


and fo it was adjudged, becauſe it is tranſitory, 
and not fixt to a place. | 
4Sheriffs When the Retorn is by the Sheriff, where it 
Retorn. ought tobe by the Coroners , or e converſo; for 
b ſuch is noretorn, becauſe made by a wrong Off- 
Do = OfÞ- 
*s. Jury. When the Sheriff puts not his name to the Re- 
| corn of the Jury, as he ought to do; for elle it 
cannot be known to be his Retorn, 
6. Venire When there is no Retern indorſed upon the 
fatia. PVenire facias, fo if the name of the Sheriff be 
not put to the Writ of Inquiry of Dammages, 
Mieb.g Fac. in the Chequer Chamber , Shackly 
verſus Porter, for theſe are things of ſub- 
ſtance. ns : 

Verdi When one gives the Verdi that was not re- 
& 6 aan turned in the Venire facias, though he be ſworn, 
 &. Action, When it appears to the Court by all the Record, 

| that the Plaintiff had no cauſe of Aion 3 ſor the 
Court is to judge of the Record. | 
In Appeal, or Pleas of the Crown, or in any 


9.Crown, : , 
proceedings upon them. Ante. 
Statutes . Or to the Writ, Bill, or Action, Informations, 
penal. upon popular or penal Statutes. 
2254 "2 Error in Law by miſprifion of the Judges in 


> . Judgment, the judgment entred in another term,” Coke 5. 
part. 57. B. Specotr caſe; but in the ſame term it 
may, becauſe all that term the judgment is in 
the breaſt of the Judges. 
Action upon the Caſe in Cur. Wallingford, the 
' judgment was, quod defend. capiatur ; this is Er- 
ror, being but an Action upon the caſe', Trix. 9 
Fas. Ban.Regir, Northeot verſus Heywood , for the 
Judge ought to be defendens in miſericordias for 
it 


\ 


Error. 


it is capiatur only where the Action is vi & ar- 


-mix, jn reſpec of the tine to the Ring, 


_ Conceſſum eſt, where it ſhould be Confideratum conceſſum 
eft ; this is Error, although there are 21. Prefi- 
dents in my Lord Cokes Reports to the contrary, 


for by Man Secondary the Books are falſe printed, 
Mich.8. Fac.Ban.Regis, Rot.641.3nd by Williams, 
if it be videbitur Curie ; this is erroneous, for 
the Court is not to vary from their forms in ſuch 
high matters as Judgment are. 

If it be Capratur againſt the Defendant in an 
Ejeftione firme, Mich. 8 Fac. Ban.Regis, Rot. 232. 
Dolby verſus Holbrook , it is error, for it ſhould be 
ideo in miſericordia. 


Tt is ordained per 27 Eliz.cap. 8. that if Error Jurifdicis 
be brought in the Chequer upon a judgment in of Court. 


Ban. Regis , they ſhall not aſſign it in the Jurif* 
diction of the Court, or in form of th: Writ, 
Return, Plaint, Bill, Dzclaration, Pleading, Pro- 
cels, Verdi&, or Proceedings ; but only init up- 
on the matter in Law. SD 
And alſo there is a Proviſo, that it (hall be in 
Debt, Detinue, Account , Covenant , Ej2@ione 
firme, Traverſe, Aftion upon the Caſe; and not 
in other Actions of a higher nature. 

' The party cannot ſhew Error ia Procefs in 


delay of the Defendant, unleſs he ſhew that it is 


for his diſadvantage, and that heis injured there- 
by, 7 Edw. 3.25. Coke 8. part. 59, A. Beechers 
caſe. 

Nothing that is done contrary to the Office of a 
Judge ſhall be affizned for Error , Nat.br. 21. B. 
7 Hen.7, 4. for their Authority ſhall not b= que- 
ftioned this way. 

Hhs4 Granting 


federatum 
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eſt p:o Cons 


tits 
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In proceſs 


Judge. 


VHne, 


Viſne. 


In Reple- 


Yitt, 


Tn waſte. 


Error.” 
Granting of Aid where it ſhould not be, is is not 


Error, ſoof Receipt, 7 Edw.4.12. 21 Edw. 4 


65 B. 5 Hen. 7.8, 8 Heu.7.9,11. 14 Hex. 6. 5 
pl. 25. butif it be denied where it ought to be 
oranted, it is Error 3 for none. is prejudiced by 
the former , but by the latter the Defendant is 
prejudiced. 

So of Garniſhment, 14 Edw. 4.1. pl. Zo 

Soof making of an Attorney, Nat.br.22.D. 
21 Edw.4.77. ; 

But denial of Aid or Receipt x where it ought 
tobe, is Error, Edw. 4.65.B.5 Hen. 7.8. 8 Hen, 
7.9. vid. antea. 

When the Viſne is miſtaken, i it is error,for there 
is no right trial. 

Replevin, the Defendant preſcribes to have all 
the Paſture of ſuch a place in W. except Com- 
mon for the Inhabitants of D. and the Preſcrip- 
tion being traverſed, the Jury was of the Viſne of 
W. only; and this was ruled good in Error 
brought, becauſe the words of exception to the 
Inhabitants of D. was void, therefore this was 
not put in iſſue, Trin.1 1 Jae. Ban, Regis, Wicker 
verſus $ rockeman, and fo nothing in Dale was put 
in iſſue. 

In Waſte brought, the Iſſue was for certain 
Oaks cut for repairing of the Cafile of Burrum, 
the Viſne was of the Village of Barrum, where 
it ſhould have been of the Caſile of Burrum 
this is Error, Hill. 12 Jac.Com.Ban; the Counteſs 
of Cumberland: caſe, for a Calile and a Village 


_ arc two different places. 


Troves 


_ 


4b as? Los 
: MY Fee "BIR 


bas "57 FIR 
4 or POE g 
EIT ie. 
- FX " "a3 


Error. | 489) 


 _Trover and Converſion brought in Coventry, Trover # 
upon not guilty pleaded , the Viſne was De Yj- Converſt- 
"F cineto Civitatis Coventrie, and this ſhewed in ar- ®* 
'# reſt of judgment, ſed non allocatur, and error up- 
on it brought, and it ſeems: that by Williams and 
Telvertox Juſtices, that it is error ; for it ſhould 
be of Coventry ; for Vicinetum is of the Neigh-- 
borhood of Coventry, and excludes the City, and 
the Sheriff of the County ought to make it ove, 
7 Hen. 6.36. B. 4 Edw. 4.39.7 Hen. q.12. 86. [n- 
queſt 36. Buere tamen;, for the Court did ad- 
viſe about bringing ofa new Action, and did not 
determine the Queſtion, Paſch. 9, Fac. Ban. 
Regis, Profier verſus Cliftos. | 
Treſpaſs for lopping of Wood in Hwrſlsy, the Treſpats 
| Defendant pleads that the place is parcel of the = 
Mannor of Mamdes in the Pariſh of Hwrſlay, and 
the Cuſtom is, that the Copy-holder may cur, 
&c. and found for the Plaintiff, and the Viſne 
was of Hurſlay, and it was moved that it was not 
good, for. the Pariſh is not certain , becauſe tt 
may comprehend more Villages ; bat it was good] 
per Curiam, becauſe Hurſlay (hall be taken to bi 
a Village and Pariſh, and ſhall not be intended ,, 
that there are more Villages in one Pariſh , ex- 
| cept it be ſhewed, 5 Edw. 3. 20. Mich. g. Fac. 
Ban. Regis, Brocke verſus Spencer. 
Hill. 9. Fac. Ban. Regis,” Savil & Cavendiſh , Condition 
Condition to pay money in the Church porch of to pay 
: the Pariſh of H. and pleads periormance, the money. 
T Viſize was of H. and yet good, for as it ſeems the 
Village and Pariſh ſhall be intended all one, and 
the Pariſh ſhall not be intended to comprehend 
1 more Villages. | 
| Debt 


k 
i. 
* 
"LS 
of 
4 
& £ 
Fab 
<S}- 
TY 
ON 
= 
dE 5 
hs 
= 
y 
$. 
» 
be 
bg. 
VEE 
” 
2. 
FE 
% 


y Res 

DIR 2 OE 
Ho ISS» 

- tg LS 


\ 


a 2 - 
Debt upon an Obligation to perform Cove- 


tion , becauſe a ſtranger recovered the Land at 
Weſt minfter upon a good title, where the Land 


| by Covin, without this, that it was upon a good 
Title,the Plaintiff id that it was upon a good Ti- 
tle the Viſne ſhall be of the County of Berks, where 
the flue is joined upon the good Title, and where 
the Land lies , but contrary if the iſſue be joined 


minſter, but it was ſaid, if it were a perſonal A- 
ion, it ſhall be where the Recovery is alledged, 
Mich. 9. Fac. Ban. Regis, Hanſaker verſus Kirby. 
Ejefione firme of Land in S.& T.the Defendant 
pleads a Feoffment of the Land by Deed at S, 
the Plaintiff ſaid #0# feoffavit, &c. the Viſne was 
of S. and-T. and good; for the alledging of the 
Feoffment at S, is idle 3 for it cannot be but upon 
the Land which is alledged to-be in S. and 7. 
Mich. 9. Fac. Ban. Regis. and fo the Venue is 
rightly laid there. SIG; 
Debt for 201. the Defendant pl2ads that at ano- 
ther time the Plaintiff ſued him in Loxdox, in fuch 
a Pariſh for the ſame debt, and ſhews the Record 
certain, &c. and'that he had execution in another 
Pariſh, &c. the Plaintiff (aid that it was in debt 
for another 2ol. for the which execution was 
awarded abſq, boc that the plaint and the executi- 
on was for the ſame 207, yet the Viſne ſhall be in 
= both Pariſhes, becauſe the ifſuc is as well of the 
E - executionas of the plaint, 5 Edw.'4. 110. 
6 A vouches B, who vouches C, and after iſſue 
ttied, the former Vouchee, viz. B, dics, this (hall 
£7: not 


Eje&Rment 


Debt. 


4X , nants, and declares of 'the breaking of the Condi-' 


lies in Com. Berks, the Defendant faid that it was 


upon the Covin z for that is alledged at Weft-, 


E - Error. | 
F — notbepleaded in arreſt of judgment againſt 4, but 
F © itis error, if judgment be given, 21 Hen. 7. 80. 
*F pt. 2. Croke, but if A die, it ſhall abate the 
SF - Writ in fafio, ibidem. becauſe he is Defendant , 
'- and fono judgment can be given, | 
1 In detinue againſt A, he prays garniſhment ., 
*i0| againſt B, which comes and pleads, and they are - © 
4. atifſue, Adies, the Writ abates, ihidem. - 
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Bar 14 Error. 


No bar to fay that the former Writ depending, peofment 
the Plaintiff did infeoff another 3' for he remains 
Tenant notwithſtanding the Feoffment, 21 Edw. 

3-53. 20 Aſize 2. 12 Aſſize 41. Coke. 1. part 
111. Albanyes caſe; becauſe the Feoffment was 
made pendente lite, | 
. Ia nulloeſt erratum, a good Bar, 28 Hen. 6.10, 7! ml eſt 
9 Edw. 4.32. 15 Eliz. Dyer 321-pl.21.For it de- 7%" 
ſiroys the very ſuppoſal of the Writ. 

But note upon Error in Deed this is no plea. 7 
Edw, 4. 16. 9 Edw. 4.32. 3 Edw. 6. Dyer 65. 
2 Marie, Dyer. 104. pl. 10. Lib. intra. 288, D. 
ſed. 1. 289. D.ſed. 1. No. Lib. intra. 233. B. bes 
cauſe that doth not appcar upon the Record. 

Releaſe of Errors is a good Bar, 20 Edw. 3. Er- 
ror 2. Littleton 116 B, Coke 8. part 152. Althams 

*| caſe. 6 Hen. 4.8. pl. 36. 5 Edw. 4.96. B. For 
'þ - the releaſe of Errors makes the judgment good, 4 
-} were itnever fo vicious. - = 
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Releaſe. 


1H But a releaſe of Actions reals and perſonals it is 
” no Bar. in error of an Outlawry, Coke 8. part. 
| 152. Littleton, 116, B. For the Outlawry con- 


cerns the Commonwealth, which intereſt cannot 
be releaſed by a private perſon. = 


ak 


Error. 


- * Tf the Defendant be outlawed in Redifſcifin, a 
' releaſe of all demands is na Bar, becauſe the Ori- 
giral and the Judgment are the proceſs upon the 
Outlawry.. 11 Hen. 4.6. 
The Releaſe of the Vouchee ſhall bar the Te- - © | 
nant, x7 Edw. 2. Error 90. for the Tenant reco- [ 
vers in value againſt him. : | 
Releaſe of Errors by Tenant in Tail, is no bar {| 
to the iſſue, although it be tried againſt the Te- | 
| nant in Tail, 3 Eliz. Dyer 188. pl. 9, For the if- £ 
ſuc in Tail is not bound by the judgment z for the | 
| iſſues derives paramount the tenant in Tail, viz. 
per formam doni, "F5 F PDBb ,l 
But if he in reverſion in Tail difſciſes Tenant < | 
in Dower, and ſuffers an erroneous Recovery ; 
and Tenant in Dower releafes with warranty, and 
dies, this is a good Bar, Coke 3. part 60, 61. 
Lincolne Colledge caſe; becauſe the recovery cut 
off the entail. | 
A Releaſe of one bars another, when two are 
to recover a perſonal thing in reſpect. of their 
Jjoint-intereſt; but when they are to diſchage I 
_ x themſelves, it is otherwiſe, Coke 6. part 25. Rud-+ | 
E decks caſe. As where an Action is brought againſt | 
I two jointly to one thing, it ſeems if one confeſs | 
the Action, this ſhall. not bind the other. 
If an Aion be brought againſi twojointy, and 
a judgment is thereupon had againſi them, and one 
of them releaſeth errors, this thall not hinder the 
other to bring a Writ of Error, becauſe he is to 
be charged by the judgment. | 
The King brought Error, it is no plea, that 
his Miniſters have ſeized the Land,unlefs the King 
agree tq it, 39 Aſize pl. 18. For the King (hall 
| not 
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Seiſune. 


Error. > Ong | 4 J3 
Not be bound by the AR of his Officers without 

T. his conſent. Yet ©. if it be done by an Officer 

xF- of Record. | | 


The Judgment in Error. 1, For the Plaintiff. 
2. For the Defendant. 3. For both, 


| In Error two things are to be done. 1. To 
| © reverſe the judgment, 2. That the party be re- 
'*  Kored to all that he loft by reaſon of the judg- 
4, ment, 9 Hen. 6. 47. B. Martin, Coke 5. part 39. 
| B. Tayes caſe. ©. Whether he ſhall be ſatisfied for 
all his dammages ? It ſeems he ſhall. 

The judgment was that the Plaintiff ſhould , qc 
not be reſtored to the Land , with the mean pro- 
fits, 11 Hex. 4; 93. þ1.49. ©. For a ſeveral A- 
 Qion lies ſor the mean profits, | 
| And 8 Hex. 6. 2. A. Rolfe, that he ſhall reco- | 
| ver the Land and the Iflues of the Land, that is, 
- theprofits. 

The judgment was, Qwuod judicium reverſetyr & Informati- 
adnulletur ,& quod Defendens de intrafſione,intrufio- _—— 
| ne, tranſareſſione & contempt#, convincatur, & 2 ullon. 
| Poſieſſioue amoveatur & capiatur, &e. quodque re- 
| Cordum mittatur in Scaccarium pro executione ba- 
benda, &c. Coke 1. part 40. A. Altonwoeds caſe. 
The Action and judgment were in the Exche- 
- JU... - | | 
_ Ina @xare Impedit, that the former judgment Quart ith 
\* ſhould be void, and the Plaintiff rcftored to all pedit. _ 
that he loſt, 18 & 19 Eliz. Dyer 353. pl. 30. 

Gardein recovers in a Q#are-Impedit in right 
of the Ward; the Defendant at full age of che 
Ward brought error , anda Scire facias _ 
[ne 
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Rediſleifin 


 Ulwy, 
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This 15 the 
judgment 
for dam- 
mages. 


inde nuper edit. &c, promiſis & coſtagiis & dampnis 


Ervor. 4 


the Ward, the Ward entitles himfelf by his anci- 
ent right, and found for him. 1. The judgment 
ſhall be reverſed againſt the Gardein , and yet the 
Defendant ſhall not be reſtored, becauſe he is bar- 
red. by the plea of the Ward, 9 Her. 6. 47.'B. 
Newton. | | 
The judgment was, that the judgment ſhall be 
reverſed, and that the Plaintiff be reſtored to the 
Land, and to the iſſues taken in the mean time, 9 
Hen. 4. 6. pl. 19. thatis, tothe mean profits of 
the Land taken pendente lite. AJ 
The judgment was upon an Utlawry in felony, 
that the Utlawry ſhould be reverſed , and he re- 
{tored at the common Law to al} that he had loſt 
by this cauſe, 11 Hen.4. 53. pl. 32. 7 Hen, 4. 
40.8. | | 
And that he ſhould be reftored at the Common 
Law to that he had loſt; 3 Eliz. Dyer 196. pl. 
39. viz, by reafon of the Owtlawry. FR. 2 
- Error by Executors of the Teſtators being 
utlawed was, that the Utlawry be reverſed, and 
that they ſhall be reſtored to the goods ot their 
Cn ſeized by reaſon of it, 11 Hen. 4. 65; -| 
pl. 22. | 
Ic ſhall be Bod judicium redditum ſtaret in omnt 
robore per Coke Chief Juſtice, Paſe. 12. Fac. Ban. 
Regis, Sir John Heydons caſe ; and yet 21 Edw. 
4-44. A. was quod judicium redyitum remanebit . 
(tabile in perpetunm, nor the form is }ct judgment - 
be affirmed. _ | 
Et ulterius conceſium eſt, quod predicius A, recu- | 
peret verſus prefat. B. 10.1. eidem A. per Curiamy 
Domini Regis bit adjudicat. juxta formam Statuti . | 


ſuis 


Ervoyr. 


© ſuirque ſuſtinnit occaſione dilatationis executionis 
_ preaid. pretext proſecutionis diflt brevis Domint 


Regis de errore, &c. Lib. intra. 244. B. ſeq, $. 8 
292. ÞB, 


By the Statute of 3 Hen 7. cap. 10. if error be 
ſued before execution, and afterwards be diſcon=-. 


tinued by default of the party that brings it, or 
he be nonſuited, or judgment affirmed, the other 
ſhallrecoyer his coſts and dammages by the dif 


 cretion of the Judges. 


An Infant and another levie a Fine, this may 
be reverſed to the Infant by a Writ of Error, but 
it (hal) be good againſt the, other, Coke 1. part 76, 


B. Bredons caſe. No. Lib, intra. 255. C. ſed. 11, 


For the Fine ſhall ſtand gcod as far as by Law it 
may. 

But if the Husband and Wife levy a Fine of the 
Land of the Wife, and they reverſe it for Erro 
they ſhall be reftored forthwith, becauſe the Huf 


. bandis joyned with his Wife but for conformity, 


Coke 2. part 77. B. Cromwels cafe. For the Eſiate 
paſſeth only from the Wife. | 


'- Though Execution be reverſed, the judgment 
is yet good, Coke 5. part 32. Pettifers caſe 3 and 
- a new Execution may be taken out. 


A Fine reverſed for fault in the Proelamations 
only, remains a good Fine at the common Law 3 
for the other is but a Diſcontinuance,4 Eliz.Dyer, 
pl. 54. and is nothing to vitiate the Fine 

Execution in Error, 


Lib. intra. 397. C. ſed. 1. 


- 
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